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| S TON E, a ſerjeant (a) at law, and com- 
miſſioner (5) of bankrupts, famous for 
his reading on (c) one of the bankrupt ſta- 
tutes, informs (d) us, that our fore- anceſ- 
tors, many (e) years ago, ſo favoured mer- 
© chants, that for their benefit a law was made 
of purpoſe, called Statutum ( de Mercatori- 
* bus; ſo as where at common law, if a debt 
* were owing to a man, he could not by 
© law recover this debt without proceſs and 
. 
c 
c 


pleading, and yet then no man's land were 
liable to judgment; by that law (if once 
a man acknowledged himſelf to be indebt- 
REEL A 2 1 


(g) He was called to this ſtate and degree, 19 May, 
1640. 16 Car 1. Dugd. Chron. Ser. 3. | 
(5) Goodinge's preface to his Law againtt Bankrupts. 
(c) Stat. 13 Eliz. c. 7. „ 
(A4) In his © Oratio Lectoris, 2, 3. 
(e) Near tive hundred, viz. A. D. 1283. 
(J) 13 Edw. ſtat. 3. c. 1. | 
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P tbe READER. 
ed to a merchant, and paid not his money 


at his day, without proceſs, without plead- 


ing, without further ſuit or judgment, 
the merchant ſhould have preſent execution 
againſt his debtor both for body, goods, and 


lands. | 
© In thoſe days few Engliſhmen were mer- 


chants, but ſtrangers brought their com- 
modities hither, and fetched ours; but that 
courſe was then clean altered, for very few 
came from foreign nations to us, but we 
ourſelves traded and trafficked with all 
parts of the habitable world, chriſtendom, 
or heatheniſh, and into many parts not in- 
habited by any human creature ; as the num- 
ber of merchants had increaſed, ſo had their 
cunning and crafty dealings, inſomuch it fell 
out, that we had more need to make laws a- 
gainſt them, than for them; for it was found 


to be a matter of more difficulty for men to 


get their debts of merchants, than it was 
in times paſt for merchants to get their 
debts of other men, (a) ſed ex malis moribus 


„ 
Mr. ſerjeant (5) Goodinge, another writer 


on the bankrupt laws, had © often wondered, 
that ſo little had been wrote on a ſubject 


which made /o great a figure amongſt men 
of buſineſs, as well as We/tmin/ter-hall, as 


upon 


(a) Macrobius, 2 Mod. 161. 2 Ir ſt. 161. 
(1) In his preface. | 


To the READER. IP 
upon the Royal Exchange; he further 
adds, that the concerns of bankrupts, which 
© were therefore almoſt wholly managed 
within the precincts of our capital city, or 
famous marts, were then deſcended into 
country towns and villages ; ſo that it was 
© become a matter of public and almoſt uni- 
« yerſal conſideration.” If theſe were the ſen- 
timents of a lawyer in the beginning of the cen- 
tury, what would they have been, had he lived 
| to this time? | 5 Ty 5 ; ; i 
Ihe ſatirical advice given the Roman people, 
by that incomparable poet Juvenal, ſeems ſo 
extremely applicable to a great part of man- 
kind, at this day engaged in commercial af- 
fairs, that we cannot refrain inſerting it in this 
place: it is contained in thoſe famous lines in 
his firſt ſatire, ſo univerſally and fo juſtly ad- 
mired by the learned world : 


Tp | | | AE | 
Aude (a) aliquid brevibus Gyaris, & Carcere dignum, 
Si vis eſſe aliquis: PROBIT AS laudatur, & alget. 


We offer you a treatiſe on the bankrupt 
laws upon an entire new plan, and with a 
different view to any hitherto publiſhed on 
the ſubject, viz. © to point out and ęſtabliſb the 
authority and power of the commiſſioners under 
« thoſe laws.” „ 3 
Our matter we chiefly extract from the 

opinions and determinations of lord Hard- 

A 3 OO Wicks, » 


(a) Juv. Sat. 1. line 74, 75, 


vi To the READER. 

wwicke, late lord chancellor, lord Mansfeld, 
the now chief juſtice, and of the preſent 
judges, on the moſt important and unſettled 
points in the bankrupt laws; as alſo from the 
writings of approved (a) authors, who have 
accurately, faithfully, and judiciouſly reported 
them, 

We have likewiſe inſerted all the material 
preambles to the ſtatutes concerning bankrupts, 
in deference to Sir Edward Coke, who aſſures 
(6) us, © that the rehearſal or preamble of a 

* ſtatute is a good means to find out its mean- 
ing, and as it were a key to open the under- 
« ſtanding thereof.” 

Lord chancellor (c) Cowper could by no 
means allow of the notion, that the preamble 
ſhould reſtrain the operation of the enacting 
clauſe ; and that, becauſe the preamble was 
too narrow or deſective, therefore the enact- 
ing clauſe, which had general words, ſhould 
be reſtrained from its full latitude, and from 
doing that good which the words would 
otherwiſe, and of themſelves, import; which 
(with ſome heat) his lordſhip ſaid was a ridi- 
culous notion; and inſtanced in the Coventry 


act, 


(a) Lord: chancellor - Des; the late Mr. baron At- 
fins, Sir James Burrow, and Vir. ſerjeant Wilſon. 

(5) Co. Lit. 79. a. 3 Wilſ. Rep. 434 8 Mod. 144. 
1173 174: Palm. 465. 4 Inſt. 330. 2 Fern. 

8. 


5 | 
(c) Wil. Rep. 320. See 3 Ati. Rep. 205. 3 Dial. 
on law and Conſt. 145. | wg 
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To the RE ADER. vil 
(a) act, which, if it had recited the barba- 


rity of cutting Coventry's noſe, and the en- 
acting clauſe had been general, viz. againſt 


the cutting of any member whereby the man 


is disfigured or defaced, it might with equal 


reaſon be objeQed, that cutting of the lips, 
or putting out the eye, would not have 
been within the act, becauſe not within the 


preamble. 


Mr. Rayner adds another inſtance, in cor- 
roboration of lord Coꝛoper's opinion, viz. the 


inſolvent debtor's act; that as the preamble 
to the clauſe for diſcharging fugitives for debt, 
_ expreſly mentions workmen, ſeamen, and mari- 
ners, and declares the legiſlative intention to 


be to enable ſuch perſons to return, that yet 
(though the enacting clauſe be general, viz. 


every debtor”) no other perſon is within the 


meaning of the enacting clauſe, becauſe not 


within the letter of the preamble : whereas it 


is well known the act in queſtion is never ſo 
conſtrued, but on the contrary, every fugitive 
for debt, though neither workman, ſeaman, 


or mariner, is conſtantly diſcharged by vir- 


tue of the clauſe in queſtion. See Rayn. Pref. 
to Read. on ſtatutes of Geo. II. vii. | 
However lord (b) Hardwicke, and the late 


lord chief (c) baron Parker, both inclined to 


A" 4 | be 


(a) Stat. 22 & 23 Car. 2. c. 1. 
(% Atk. Rep. 182. 
(c) Atk. Rep. 175. 


vii To the RE A D E R. 


be of opinion, that the enacting clauſe was 
to be reſtrained by the preamble; and though 
they had great honour for lord Cowper, 
could not ſubſcribe to his reaſons, that the 


preamble ſhould not govern the enaQting 


Clauſe. 


In treating this ſubje&, we are conſcious 


of no deſign to miſlead you; we have aſſert- 
ed nothing without giving good authority; 
we generally quote the very words of the au- 
thors, and leave you to form your own judg- 


ment; if we differ from any writer on the 
ſubje&, we conſtantly ſubmit our reaſons to 


the judicious reader, which are generally 
founded on inferences drawn from the ſta- 


tutes or determinations ; this we conceive to 


be the ſureſt method to be right in our con- 
cluſions. Our reaſons we hope are given 
with due deference to the profeſſion, eſpe- 
cially to that part of them who have the ho- 
nour of being in the commiſhon of bankrupt ; 
and alſo with that temper and good manners, 
which cvery reader has a right to expect. In 
the courſe of our notes and obſervations, it 


is ſcarce poſſible when we have conviQtion 


on our fide, to remain altogether uncon- 


cerned; if therefore, in ſome paſlages, we 


ſhould have exceeded moderation, we did not 


mean to offend, and hope that we ſhall not 
often ſtand in need of an indulgence on that 


account. 
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PREFATORY DISCOURSE 


ERMYNN ES EV 


The appointment, qualifications, fees, au- 
thority, duty, indemnity, &c. of Com- 
TALE: of — c 


8 It is a ſhame fie an © orator of cauſes,” to be 
ignorant of that 75 in which he is ſo peculiarly 


© concerned. 
T BracksronE.” 


8 there are ſeveral matters which con- 
cern commiſſioners of bankrupt in ge- 
neral, we thought they, could not be more 
properly conſidered than at the head of the 
work ; this therefore we will do under the 
following Pee viz. 


t. Their appointmeni und 7 cation. 
2. Their authority. 


1 The conſtruction of the bankrupt fatutes ; 
an 


4. How the Commiſſ oners are liable and in- 


demni Hed, 
A 5 1. The 


„ PREFATORY DISCOURSE. 


1. The appointment and qualification of the 
commiſſioners. 8 : 
The commiſſioners are verbally appointed 
(a) by the great ſeal, in purſuance of an (5) 
act of parliament, which (c) authorizes the 
lord chancellor, &c. to aſſign by commiſſion, 
wiſe, honeſt, and diſcreet perſons ; it is ob- 
ſervable, that my lord Hardwicke was of opi- 
nion, according to Mr. baron (d) Atkins, that 
an office quam diu ſe bene geſſerit had always 

(e) been held to have been an office for life. 
Sir Edward (/ Cokeſays, that an obſervance 
of the three qualities, wiſdom, honeſty, and 
(g) diſcretion, are the beſt means for the ex- 
ecution 


(4) Lord keeper Harcourt, who had the ſeals in queen 
Annes reign, firſt ordercg, liſts of cc mmiſioners as at 
this day ; previous to this period, the petitioning cre- 
ditor inſerted them at the bottom of his petition, as is 
the cuſtom even now in country commiſſions, for t1e ap- 
probation of the great feal. See Goo. 4. 

(5) Stat. 13 Eliz. c. 7. ſ. 2. | 

(c) See Bulſtr. 236. 

(4) Atk. Rep. 213. | | SE 

(e) If ſo, would there have been occaſion for an act 
of parliament to continue judges in the enjoyment of 
their offices, during their gaod behaviour, notwithſtand- 
ing any demiſe of the crown? Stat. 1 Geo. 3. c. 23. or 
would lord chief juſt. Holt held his office determiable 
by the demiſe of the cxown? 2 lord Raym. 747. Forteſc. 
Rep. 389. Cr. Car. 1 2. As CommitFeners of bank- 
rupts are appointed only durante bene placita, this may 
be thought a digreſſion. 5 | | 
c | 
() Diſcretion is a knowledge or underſtanding to 
ditinguiſh between, falſity and truth, between ws 

| and. 


Tf HE PER. + 7 a 


= PREFATORY DISCOURSE. xi 
ecution of the bankrupt ſtatutes, the life of 
which conſiſts in the due execution of them, 
and (a) that every commiſſioner ought to 
have duos ſales, viz. ſalem ſapientie, ne fit in- 
ſepidus; & ſalem conſcientiæ, ne fit diabolus ; 
that is, two grains, viz. a grain of knowlege. 
to prevent his acting like a foo/, and a grain 
of conſcience, to prevent his acting like a 
devil. . 

Sir 


and right, between ſhadow and ſubſtance, between 
equity and colourable gloſſes; and not to act according 


to one's own will and private affection; for as one has 


it, talis diſcretio diſcretionem confundit. 5 Rep. 100. 
The judges of the common law have interpreted <uz/- 
dom and diſcyetion to be a legal awifdom and diſcretion. 


10 Rep. 140. en Rep. 115. Sir Edward Cole 
c 


alſo ſays, that diſcretion only we allow of in this place, 
which either grave and reverend men have uſed in ſuch 
caſes before, or ariſes out of the circumſtances of the 
matter. Co Lit. 62. for as by the authority of Litth- 
ton, Diſcretio eſi diſcernere per legem, quid fit juſtum, that 
is, to diſcern by the right line of the law, and not by 
the crooked cord of private opinion, Which the vulgar 
call diſcretion. Co. Lit. 227. b. 10. Rep. 140. 2 Buljir. 
197, 198. Heb. 158. This is proved by the common 
law in the caſe of a ſpecial verdict, et ſuper totam mate- 
riam, petunt diſcretlonem juſticiariorum ; i. e. they 
defire the judges will diſcern 5 law what is juſt, and 
ſo give judgment accordingly. 4 Inſt. 31. Farteſc. Rep. 
393. Si a 558 decedas vagus eris, erunt omnia omnibus 
incerta; and therefore commiſſions which authorize any to 
proceed, ſecundum ſanas diſcretiones veflras, in as much as 


to ſay, ſecundum legem & conſuetudinem Aunnliæœ. Co. Lit. 
035%. b. 0% £03-36;-- | 


(a) 10 Rep. 140. 3 Inſt. 223. 


xii PREFATORY DISCOURSE. 


Sir Joſeph Jekyll, knight, maſter of the 
rolls, declared, that though (a) proceedings 
in equity were ſaid to be ſecundum diſcretionem 
Boni viri, yet when it is aſked, Vir ( bonus 
e quis? the anſwer is, qui e wee patrum, 
qui Leges Juraque ſer vat. The diſcretion which 
is to be (c) exerciſed in Chancery, is to be go- 
verned by the rules of law and equity, which 
are not to oppoſe, but each, in its turn, to 
be ſubſervient to the other; this diſcretion, 


in ſome caſes, follows the law implicitly, in 


others, afſliſts it, and advances the remedy, 
in others again, it relieves againſt the abuſe, 
or allays the rigour of it, but in no cafe does 
it contradit, or overturn the grounds or 
principles thereof, as hath ſometimes been 
ignorantly imputed to the court of Chancery; 
for that is ſuch a diſcretionary power, which 
neither Chancery, nor any other court, not 
even the higheſt, acting in a judicial capacity, 
is by the conſtitution intruſted with. _ | 
The (d) legiſlature has enjoined the com- 
miſſioners by an (e) engagement under the 
higheſt of all ſanctions, „ faithfully, impar- 
3 „ tially, 


(a) 2 Wil. Rep. 753. 754. 2 Edit. 1768. 

() Holt, ch. juit. ſaid, that he was as much for re- 
ſormatign, as any one, but in a legal manner, for Vir 
bonus / 5, Sui conſulta patrum, gui Lepes Turague ſer- 
wat. 2 Lord. Raym. 1302, 1303. 11 Mod. 252. 

(c) The original is executed. 
(4) Stat. 5 Geo. 2. e. 30. f. 43 
(e) Foft. Cr. Lav, 189. 


PREFATORT DISCOURSE. xn 
« tially, and honeſtly, according to the beſt 
« of their ſkill and knowledge, to execute 
« the ſeveral powers and truſts repoſed in 
« them, and that without favour or affeQion, 
« prejudice, or malice.” .“ | 5 | 
The ſame (a) authority hath further en- 
joined the commiſſioners, upon pain of being 
(5) diſabled to act, not to eat or drink at the 
charge of the creditors, or of the bankrupt's 


eſtate; or preſume to take above twenty 
8 ZE) 7 ſhillings 


(a) Stat. 5 Gen 4. e. 30; f. 4. 8 

( On petition againſt ſeveral of the commiſſioners 
for taking more than 205. a piece at each 2 and 
likewiſe ordering great ſums of money to be charged 
for their eating and drinking, lord chancellor Hard- 
awicke declared them incapable, by virtue of the above 
ſtatute, to act any longer as commiſſioners in the execu- 
tion of the commiſſion, and that no further proceedings 
ought to be had thereon; and alſo that all further pro- 
ceedings on the commiſſion ſhould be abfolutely ſtayed ; 
and that the petitioners ſhould be at liberty to ap- 
ply to his lordſhip by petition, to have the ſaid com- 
miſſion renewed, and directed to ſuch new commiſ- 
ſioners to be named therein, as he ſhould think fit, and 
for that purpoſe did order, that the ſolicitor for the pe- 
titioners jhould leave with his ſecretary to the commiſ- 
ſioners of bankrupts, the names of five perſons whom. 
they thould propoſe for his lordſhip's conſtderation, in 
order that proper perſons might be appointed commiſ- 
fioners in ſuch renewed commillion ; and that the com- 
milſioners [2 Eq. Caf. Abr. 99.] petitioned againſt, 
ſhould, out of their own pockets, pay the coſts of the 
petitioner's application, and the coſts of renewing the 
ſaid commiliion, to be taxed by the matter, in caſe the 
parties ſhould differ about the ſame. +7 in. Abr. 77. 
pl. 3. 2 Eq. Caf. Abr. o. pl. 5. | 


xiv PREFATORY DISCOURSE. 
ſhillings each commiſſioner, for each (a) ſit- 
tin . | . | f 1 5 
1 to this ſtatute, lord (5) Feffries, 
declared himſelf no friend to commiſſions of 


bankrupt, they occaſioning much injury; and 


inſtanced in a caſe before him, where the 
charge and expences of the commiſſioners 


and their attendants came to 400. and the 


diſtribution to the creditors ſeven ſhillings in 
the pound. This inconveniency, obſerved 


by lord Fefferies To many years ago, is felt 
even at this day in commiſſions executed in 


the country, for it is held, that the above. 


ſtatute does not extend to them; but it cer- 
tainly does. - 


2. Authority of commiſſioners, and herein of ad- 


fournment. 


After a commiſſion hath been dealt (c) in, 


they may proceed in the execution thereof, 
notwithſtanding the (d) death of the bank- 
rupt, 


(a) Mr. J. Blackſtone ſeems miſtaken in ſaying 205. 
per diem each, at every fitting. 2 Black. Com. 480. for 
the words per diem are not in the ſtatute ; and it is not 
to be preſumed the legiſlature intended the commiſſion- 
ers ſhould fit from morning till night for 20s. 

() 2 Chan. Caſ. 192. | 

(c} Stat. ac. e. 16. f. 17. | Ss 

(4) 7 Vin. Abr. 67. pl. 3. But if nothing was done 
before he died, all is avoided. Vern. 153. 2 Chanc, 
' Caf. 192. Ath, Rep. 97. pl. 45. CEN 
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PREFATORV DISCOURSE. xv 
rupt, or of the (a) king, in the ſame man- 
ner as if they were living. Lord chancellor 
( Talbot was of opinion, that declaring par- 
ty bankrupt at three o'clock in the afternoon, 
and executing an aſſignment at ſix, on a com- 
miſſion iſſued at eleven o'clock in the morn- 
ing of the ſame day, was a (c) dealing with- 
in the act, and that the proceedings ſhould 
| Rand, though the commiſſioners had notice 

that the bankrupt died at one o'clock in the 
afternoon of that day; and his lordſhip faid 
he knew no particular act, as diſtinct from 
another, which could be called a dealing: it 
had been ſaid, that a declaration - of bank- 
ruptcy was the act meant, but that being on- 
ly diſcretionary and for caution, and not at 
all binding to any body, it was not probable 
that the ſtatute ſhould intend that only a deal- 
ing, which it had not any where given the 
commiſſioners a power to do. EE” 
Lord Hardwicke often (d) obſerved, that a 
commiſſion of bankrupt was a judgment and 
an execution in the firſt inſtance ; and we may 


add, 


(a) Stat. 5 Geo. 2. c. 30. ſ. 45. 

(5) Caf. Temp. Talb. 184. | | 

(c) Whatever is done in purſuance of the cemmiſſion, 
though never ſo minute, is a dealing in it, (ſee 2 Chanc. 
Cal. 102, 103] and he ſaid he could not therefore put a 
narrow conſtrained conſtruction upon the words ** dealt 
3 in order to overthrow the commiſſion, and all the 
juſt right of the creditors claiming under it. Caſ. Temp. 
Talb. 186. 2 

(4) 4k. Rep. 67. pl. 22. id. p. 104. 152. 
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add, that it is an execution of the higheſt 
nature, for it includes every execution and 
more; as a (a) . fa. it takes poſſeſſion. of 
all the bankrupt's goods and chattels ; as an 
(a) eligit it ſeizes all his lands; and as a ca. ſa. 
it impriſons (b) his perſon ; and beſides ſub- 
jects the party to a forfeiture (c) of his life, 
in caſe he conceals any part of his eſtate, 
real or perſonal, to the amount of 20/. or 
upwards. 5 + 
We therefore moſt earneſtly and moſt ſe- 
riouſly recommend it to the commiſſioners, 
never to find any perſon bankrupt, but upon 
a plain and expreſs act of bankruptcy com- 
mitted ; and we think ourſelves extremely 
happy in being able to enforce this recom- 
mendation, not only from the juſtice of it, 
but alſo from the authority of lord (d) Hard- 
wicke himſelf; who has alſo (e) deelared, that 
the commiſſioners are not bound implicitly 
to receive evidence, merely becauſe it is upon 
oath, and therefore may even then reject it, 
if. they have any reaſon to doubt of the vera- 
city of it; the court of king's (f) bench alſo 
declared, that the commiſſioners were not 
obliged. to. receive for true, whatever the 
| bankrupt: 


(ay Wil: Rep. 912. 

(5) Stat. 5 Geo. 2. c. 30. ſ. 14. 
(c) See 10 Mod. 246. 

(4) Atk. Rep. 139. pl. 80. | | 
(e) th. Rep. 71. dee f 
(f) 2 Bur: Rep. 1216. | 
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examination. 


believe hitherto judicially diſputed: it ſeems 


XX muſt be preſent in order to adjourn, becauſe 
fewer cannot do any act whatever. The doubts 


have aroſe, 1. At choice of the afſignees ; 2. On 


"= the bankrupt's laſt examination; and 3. On 
siaking a dividend: in this order therefore we 
will conſider them. | # 
As to the firſt, it may happen, that no cre- 
Iditor who has proved a debt to the amount 
of 10/1. or upwards, under the commiſſion, 
ppears at the day appointed by the commiſ- 


lioners for the choice of aſſignees; and if fo, 


3F t ſeems abſolutely neceſſary for the commiſ- 
"ZWoners to have authority in ſuch caſe to ad- 


ourn the choice to a further day; and which 


e apprehend they may do too, without en- 
Fcavouring to make the adjournment the joint 
d of themſelves and of the creditors, 

adding in the memorandum of the adjourn- 
nent, that it was made by the conſent, and at 
be ſrequęſt of the creditors then preſent; now it 


(a) But it ſeems that the three laß commiſſioners of 
he liſt cannot fit together, becauſe the commiſſion of 
dankrupt has appointed neither of them of the quorum. 


ce fol. 310. Note (a). 


bankrupt ſhould pleaſe to ſwear, at his final 


"HF The authority of the commiſſioners to ad- 
journ has been much doubted, but never we 


3 however very certain, that (a) three at leaſt 


eems there is no occaſion, and it is certain, 


. 
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the commiſſioners have no authority to tack 
the above at the end of the memorandum. 7 4 

As to the ſecond; my lord (a) — 
having declared that the“ power of the com- 2 
64 miſſioners to examine the bankrupt is not li- 3 
cc mited and confined within the time aowes 14 
c“ him to ſubmit to be examined; but that 1 
e they may compel him to make further an- J 
„ ſwer after that time; his lordſhip ſeems 
to imply an authority in them to adjourn, 
at leaſt to finiſh ſuch examination; and the 
commiſſioners may perhaps be of opinion, 
(and not without reaſon) that this ſolemn de. 
termination of the chief juſtice authorizes 
them to adjourn at diſcretion, toties quoties. i 

And as to the third; there are often ſo 
many debts to be proved on the day adver- 
tiſed for making a dividend, that it is impoſ- i 
ſible to do it at the time appointed without 
excluding ſome of the creditors from the be. 
nefit of the dividend, or putting them to the 
charge of petitioning the great ſeal to be 
admitted, than to ſuffer which we think 88 
would be much more equitable in the 2 4 
ſioners to adjourn. g 

The commiſſioners can do no at one at i 


time ſeparately ; for the judges (b) have de. 
_ termined, that they could only act fitting to % 
7 


gether on the commiſſion. 
When 


(a) 2 Buy: Rep. 1124. 1125. 
(2) Stra. 568. Sel. Caſ. Evid. 100. 


Pankrupt's eſtate, and given him their (a) 


xecuted their authority. 


4 3. The conſtruction of the bankrupt ſtatutes. 


at | 

n- he courts of juſtice have declared, that 

ns ll the ſtatutes concerning bankrupts, are to 

-n, e (c) conſtrued according to their real inten- 
= 


(a) But if the bankrupt hath not obtained his certi- 
ate, and after the commiſſion awarded, and diſtribu- 


Fr 18. Stone 132. pl. 19. contra. 
k uc (5) Wil. Rep. 385. | 

e) Bur. Rep. 439, 440. TO | 
(4) So ſaid by Mr. juſtice (late lord chief juſtice) 
Vilmot. 2 Bur. Rep. 1 See Bur. Rep. 442. 


* 


at le) Ventr. 244. 2 Eq. Caſ. Abr. 120. 4 Bac. Abf. 
de- . 7 Yin. Abr. 12 1 | | f 3 
7 to 2 Show. Rep. 519, 520. 2 Eq. Caf. Abr. 99. 


al. Temp. Talb. 185. Stat. 21 Jac. c. 19. ſ. 1. Mas. 


dr the ſtatutes are very penal, and my lord Bacor's 


ture 
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k * When the commiſſioners have aſſigned the 
ertificate and his diſcharge, they have (6 


n made of all the bankrupt's eſtate towards ſatisfac- 
eon of the creditors; lands, goods, &c. deſcend or 
me to the bankrupt, they ſhall be ſubject to a new 
the Nile and diſtribution, for the commiſſioners authority is 
= fly executed until the creditors be ſatisfied. Pilling. 


6. Atk. Rep. 177, 183, being made for the ſuppreſſion 
f fraud ; and yet this ſhould not be too far extended, 


mark is good, which is, that it is an hard caſe to or- 


; 
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'EÞ 
"2A 2 . 


for the relief of (a) creditors, they being un. 
doubtedly remedial laws, are to be extended 
by equity, and not reſtrained as penal laws; 
and that if any conſtruction can be made more 
beneficial for the creditors one than another, 


* 5 
7 


the court admits that conſtruction as _ = 
on the beſt of rules, viz. + ſuum cuique tri 
« buere,” of giving to every man his own. 
and upon this foundation ſtand all the law. 
againſt bankrupts, which are alſo to be con. 
ſtrued ſo as to ſuppreſs (5) fraud. 'Y | 


33 3 3 1 
4. How the commiſſioners are liable and inden 


The courts of juſtice have alſo reſolve 
that (c) as the commiſhon and authority is b 
force of the ſeveral acts of parliament, which 
(4) ought to be purſued; if the commiſſion. 
ers find a perſon bankrupt who is not ſo, thej 8 

are fubje& to the (e) action of the par 
| | grieved 4 | 


B 


ture laws, that they may torture men. Lord Bacon, di 
Aug. Scient. lib. viii. cap. 3. Aphor. 13. : 
(a) The creditors good is the proper end of ſuing ov 

commiſſions of bankrupt. 2 Eq. Caf. Abr. 121. 
(5) Bur. Rep. 474. | 
(e) 4 Inſt. 277. 8 Rep. 121. 4 Mod. 116. T. Rayny 


37- 1 EL 
; (4) 2 Show. Rep. 166. pl. 142. Com. Rep. 80. 
(e) So faid by lord chancellor King, Sel. Ca. | 
Chanc. 47. But if in the proceedings the commiſſione 
commit {ome nuſtake, which appears to be only an eit 
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BW ricved, for he has no other remedy; but 
ey may plead (a) generally, and are not dri- 
en to any ſpecial pleading. | ps 
Some 


led f their judgment, they ſhall not be liable to an action; 


tr. lord chief juſtice Holt. Comb. 391. Lord chancellor 
on cries ſaid. it was a miſchief, that the act of parlia- 
ent had ſubjected the commiſſioners to an action, for 


at no ſufficient perſons, and ſuch as were fit to manage 
ch a concern, would undertake the trouble of it. 


ern. I . 

IS (a) ht 278. By ſtat. 1 Jac. c. 15. ſ. 16. quere 
ac. c. 19. The commiſſioners may plead Not Guil- 
or juſtify by ſtat. 1 Eliz. c. 7. 1 Jac. c. 15. But 
ere is no proviſion for any thing done by them on any 
the ſubſequent ſtatutes, | | | 


IJ ERBATA. Page 92, I. 19, for receive read refund. 


Bankrupt Acts. 


34 & 35 Hen. VIII. chap. 4. 
13 Eliz. chap. 7. 

1 Jac. I. chap. 15. 

21 Jac. I. chap. 19. 

7 Anne, chap. 12. 

10 Anne, chap. 15. 

7 Geo. I. chap. 31. 

5 Geo. II. chap. zo. 

19 Geo. II. chap. 32. 

24 Geo. II. chap. 55. 

4 Geo. III. chap. 33. 

12 Geo. III. chap. 47. 
13 Geo. III. chap. 77. 


Some Abbreviations explained. 


| A 1 "oY 

\ Ah, (a) Rep. "Baron Atkins“: Reports i in Chancen, þ 9 1 

| | . folio. i 
Bar. Obſerv. on Stat. The honourable Mr. juſtice Barring. · ; 


ton's Obſervations on the Ratuts, Þ 4 1 

| quarto, 2d edition, 1 

Beate: Lex mercat, rediviv, Beawes's Lex mercatoria rediviva, 

| folio, 

Black, Com, Doctor Blackſtone's Commentaries on 

the laws of England, 4 vols. octaw +8 

publiſhed by the Printer hereof, 

Bur. (5) Rep. Maſter Burrow's Reports in the Xing: 

. Bencb, 2 vols. folio, 2 

Caſ. of Set. and Rem. Caſes and Reſolutions concerning ſet. 
: tlements and Removals, 8vo, 


Com, Dig, Lord chief baron Comyns's Digeſt on 
: the laws of England, 5 vols. folio, 3 1 
Fol. This means the folios of this work, 
viz. © The Spirit of the Bankrupt /? F 


K, on laws.” = I 
2 Kel. Mr. juſtice Kelynge's Reports in the 2 £28 
| M. King's Bench, &c, folio, b 9 
7 Mod. Farreſley's Reports, folio, 9 
$ and 9 Mod. Modern Caſes in Law and Equity, 5 9 
lio, 1769. 1 
10 Mod. Lucas s Caſes in Law and Equity B+ | 
folio, BE: -} 
11 Mod, | Report of Caſes in queen Anne's tine, ⁵ 
folio, 1 
12 Mod. Caſes in the King's Bench, in Vi. 0 
R. liam the third's time, folio. 1 


Rayn, Read, on ſtat, Geo, II. Rayner's Readings on Statutes of Geo. 

A the Second, 4to. 1775. 8 

Sel, (c) Caſ. Evid, Strange's Select Caſes of Evidence, 1 : 

octavo. ke % 

Seſ. Caſ. Seſſions Caſes, 2 vol. octavo. 
Bul, Tri, at Ni. Pri, An Introduction to the Law relative 

| | to Trials at Ni Prius, quarto, A 


(a) All extracts from this book, are the determinations of the 
late lord chancellor Hardwicke, unleſs otherwiſe expreſſed, : 1 

(6) All extracts from this book, are the determinations of lord 
Mansfield, the preſent chief juſtice of the King's Bench, unleſs othet- 2 
wiſe expreſſed, ; 

(c) This book was ſuppreſſed ſoon after publication, by reaſon « 
its having been obtained ſurreptitiouſly, F 


B 


4 "3 
J " * 2 
2 = 
es, 
- 
1 


2 
1 
1 
8 
4 * 1 
me « 1 
) * — 
b. "380 
>| 
IM 
RT 
; — » 
„ 


1. 


Rs 


" f 
g z8 

©. +. 

£ . 
1 2 : 


"A 

5: ; 

5 1 
„ 


* 
„ 
3 


nee, 


1 
1 
, z 7 x Þ + ; 
4 
kb 
1 
1 
. . = 


1 
+ wits 
IS 

1 


Lately publiſhed by JAMES WILLIAMS, 
| No. 21, Skinner-Row, DUBLIN, 
A new Law Dictionary: 
Containing the Interpretation and Definition 
of Words and Terms uſed in the Law; as 


alſo the Law and Practice, under the pro- 


TOGETHER WITH 


Such Learning as explains the Hiſtory and 


Antiquity of the Law; our Manners, Cuſ- 
toms, and original Government. 


CoLLECTED AND ABSTRACTED 


F From all Dictionaries, Abridgments, Inſtitutes, 


Commentaries, Reports, Year-Books, Char- 
ters, Regiſters, Chronicles, and Hiſtories, 
publiſhed at this Time. 


ADAPTED TO 


The Uſe of Barriſters, Students, and Prac- 


tiſers of the Law, and Members of Parlia- 
ment, Juſtices of Peace, Clergymen, and 
other Gentlemen, &'c. 


The Tenth Edition. 
With great Additions and Improvements, 
from the lateſt Reports and Statutes to this 
Time. Alſo, many new Titles, not in any 
other Work of the Kind. > 5 
By Owen RUrrhEA D and J. Morc an, Eſqrs. 
Price 11. 198. od. bound, ——N. B. This 


Work is beautifully printed on fine Paper, 
2 a much larger Type than the London 
dition. e 


Alps in one large Volume Quarto, Türe f 
one Guinea bound] a new Edition of that | 

valuable Work, , = 

LEXMERCATORIA REDIVIVA: RW 

or, The Merchant's Directory. = 

B E IN G 

A complete Guide to all Men in Buſineſs, 

whether as Traders, Remitters, Owners, 

Freighters, "Captains, Inſurers, Brekers, Fac- 

tors, Supercargoes, Agents, &c. containing 


an Account of our Trading Companies and 


Colonies, with their Eſtabliſhments, and an 
Abſtra& of their Charters; the Duty of 
Conſuls, and the Laws ſubſiſting about 
Aliens, Naturalization and Denization. 2M 

To which is added 8 


A State of the preſent general Traffic of th 
whole World, deſcribing the ManufaQures 
and Products of each particular Nation; 
and Tables of the Correſpondence and 
Agreement of the European Coins, Weights, i 
and Meaſures, with the Addition of all 
others that are known; extracted from the 
Works of the beſt Writers both at Home 
and Abroad; more eſpecially from thoſe 

juſtly celebrated ones of Meſſieurs SA VAR; 
improved and corrected by the Author's 
own Obſervations, during his long Conti- 
nuance in Trade: 'The whole calculated 
for the Uſe and Service of the ME:rcnanrT, 
SENATOR, and GENTLEMAN.—The Sixth 
Edition, with large Additions.—-By WY ND- 
HAM BEAWES, Eſq; his Britannick Ma- 
jeſty's Conſul at Seville and St. Lucar. 
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BANKRUPT LAWS. 


INTRODUCTION. 


Bankrupt is defined to be * a trader, 
| % who ſecretes himſelf, or does certain 
other acts tending to defraud his cre- 
'« ditors (a );” he was formerly conſidered 


Xe merely in the light of a criminal or offender 


(6); and in this fpirit, we are told by 
fir Edward (c) Coke, that we have fetched 
as well the (d) name, as the wickedneſs of 

| ä bank- 


(a) 2 Black. Com. 285. 471. | 

(5) Stat. 1 Jac. c. 15. S. 17. 2 Show. Rep. 516. 517. 
Atk. Rep. 77. id. 219, pl. 120. id. 242. Bur. Rep. 31. 
2 Bur. Rep. 717. 2. Atk. Rep. 528. 8 Mod. 47. 

(%) 4 Inft. 277. - 

4) The word itſelf is derived from Bancus, or Pa ique, 
which ſignifies the table or counter of a tradeſman, (Du- 
freſne 1. 969.) and ruptus, broken z denoting thereby 

| 8 one 


* 
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bankrupts from foreign nations; but at pre- 
ſent the laws of bankruptcy are conſidered as 
laws calculated for the benefit of trade, and 
founded on the principles of humanity as well 
as juſtice: and to that end they confer ſome 
privileges, not only on the creditors, but alſo 
on the bankrupt or debtor himſelf. On the 
creditors ; by compelling the bankrupt to give 
up all his effects to their uſe, without any 
fraudulent concealment : on the debtor ; by 
exempting him from the rigor of the general 
law, whereby his perſon might be confined at 
the diſcretion of the creditor, though in reality | 
he had nothing to ſatisfy the debt; whereas 


the law of bankrupts, taking into conſidera- i 
tion the ſudden and unavoidable accidents to 
which men in trade are liable, has given them 
the liberty of their perſons, and ſome pecu- Mf 


niary emoluments, upon condition they ſur- 
render up their whole eſtate to be divided 
among their creditors (a). But till it is 
cautious of encouraging prodigality and ex- 
travagance, by this indulgence to debtors ; 


one whoſe ſhop or place of trade is broke and gone; 
though others rather chuſe to adopt the word route, which 
in French ſignifies a trace or track, and tell us, that a 
bankrupt is one who hath removed his banque, leaving 
but a trace behind. (4 Inſt. 295) And it is obſervable 
that the title of the firit Engliſb ſtatute concerning this | 

offence, 24 & 35 Hen. VIII. c. 4. againſt ſuch ks as 
do make bankrupt, is a literal tranſlation of the French | 
idiom, gui font banque rout. Cowel. Verb. Bankrupt.” 

(a) 2 Black. Com. 472. | | 
and 
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and therefore it allows the benefit of the laws 
of bankruptcy to none but actual traders; 
ince that ſet of men are, generally ſpeaking, 
he only perſons liable to accidental loſſes, 
and to an inability of paying their debts, with- 
out any fault of their oun. If perſons in 
other ſituations of life run in debt, without 
the power of payment, they muſt take the - 
onſequences of their own indiſcretion, even 
hough they meet with ſudden accidents, that 
nay reduce their fortunes : for the law holds 
t to be an unjuſtifiable practice, for any per- 
Mon, but a tradeſman, to incumber himſelf with 
8 ebts of any conſiderable value. If a gentle- 
nan, or one in a liberal profeſſion, at the time 
0 Mf contracting his debts, has a ſufficient fund 
n ſo pay them, the delay of payment is a ſpecies 
r. Preditor; and if, at ſuch a time, he has no 
a ficient fund, the diſhoneſty and injuſtice is 
is Ihe greater. He cannot therefore murmur, 
* f he ſuffers the puniſhment which he has vo- 
Puntarily drawn upon himſelf. But in mer- 
Fantile tranſactions the caſe is far otherwiſe. 
rade cannot be carried on without mutual 


3 


a redit on both ſides ; the contracting of debts 
ng s therefore here not only juſtifiable, but ne- 


eflary. And if by accidental calamities, as 


his | 
ns dy the loſs of a ſhip in a tempeſt, the failure 
nh Wt brother-traders, or by the non-payment of 


Perſons out of trade, a merchant or trader be- 
nd fomes incapable of diſcharging his own debts, 


it 
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it is his misfortune, and not his fault. To the ( 
misfortune therefore of debtors the law has given 
a compaſſionate remedy, but denied it to their © 
faults (a): ſince, at the ſame time that it pro. 
vides for the ſecurity of commerce, by enad. iſ 
ing that every conſiderable trader may be de. 
clared bankrupt, ſor the benefit of his creditors 8 
as well as himſelf, it has alſo, to diſcourage 
extravagance, declared, that no one ſhall be 

capable of being made bankrupt, but only a: 
trader; nor capable of receiving the full be. 
nefit of the ſtatutes, but only an induſtriou 


trader (5). | O 
As the ſpirit of the bankrupt laws conſiſt * 
in the power and authority they give the com. 
miſſioners, the following ſheets were compiled! 
principally with a view to point out and eſtab. i 
liſh that power and authority, for which pu- 
poſe, we ſhall conſider the following particu * 
lars, viz. EE | —_ 


RR 
4 . > 
TAP 


(a) Lord chancellor Parker ſays, that the law makes n 
diſtinction, whether the bankrupt became ſo by his own ex: 
travagant way of living, or by misfortunes. Wil. Rep 
622. Mapno ſe judice, quiſque tuetur ! EY 
(5) 2 Black. Com. 473, 474. 
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9 CHAP. I. 
e. ne Power and Authority of the Commiſ— 
c fioners, in () declaring the Party Bankrupt. 


N order to conſtitute a legal, (for there is no 

ZI ſuch thing, as an (5) equitable) bankruptcy, 
Ihe party mult have (c) been a trader, he muſt 

s pave committed ſome act of bankruptcy, and 


1 
23 FR 
7 


m- (a) Lord chief juſtice Holt faid, that formerly the time 
led as mentioned when the party becaie bankrupt, but 
ab. is omitted now, and that it is the wiſer courſe. Lord 


enn. 100. And lord Hardavicke ſaid, that to prevent 
iſputes about the time when the party became bank- 
CU- pi, the commiſſioners always find in general, that he 
as bankrupt at the time the commiſſion iſſued, Ark. 
Nep. 78. 119. So ſaid by lord Talbot. Caſ. Temp. 
Halb. 243, 244. Lord Hardwicke ſaid, that where there 
as a joint commiſlion againſt two partners, they mult 
e each found bankrupt, (3 Sa/k. 61. Mod. Rep. 45). 
nd though one of them ſhould die, the commiſſion 


id wi abſolutely void. 4th. Abr. 97. pl. 44. 

(b) 2 Wil. Rep. 429. 7 Vin. Abr. 85. pl. 8. 2 Veſ. 
e 19. pl. 5 N 
(c) Though the party has 4½ off his trade ſor ſome time, 
yer if he abſconds, &c. for debts contrafed Juring his trade, 
1s {1111 liable to the bankrupt laws. Sid. 41 1. pl. 7 Lev. 
cp. 17. 3 Keb. Rep. 451. pl. 16. Lord Raym. 287. 
2 od. 159. Cob. 463. So he is for debts contracted in 
i trade. Com. Dig. 521. or if he leaves off his trade, 
UL puts his Hock into the hands of another, with whom 


he 
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* ALONE 


2 Declaration of Bankruptcy. D hap. 1, 


he muſt be ſufficiently indebted : hence ariſe Þ f 
other particulars to be diſcuſſed, which we 
22 conſider in the order they occur, viz. 
Tradin 
2. Acts ob bankruptcy. 5 
3. Debt of the petitioning creditor. 
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It hath been laid, that no perſon is liable | 
to a commiſſion of bankrupt, for following 2 4 5 
trade, which did not exiſt at the time of Stat. 4 8 
5 El. c. 4. intituled, © An AQ containing 
&« divers Orders for Artificers, Labourers, 

«« Servants of Huſbandry, and Apprentices. ” 

But this opinion ſeems erroneous, becauſe 
Stat. 5 El. was made to encourage labour, and 
huſbandry, whereas the ſtatutes of ders, 
were made to improve trade; beſides, (a) la- 
bourers, huſbandmen, &c. are held not to be 
within the meaning of thoſe ſtatutes. 2 


o 8 


be is partner in gain and lad Palm. 325. Bur. Rep. 6. 
$. or if he has eticCts of his trade in his hands, and upon 
credit of them contracts debts, though he does not buy 8 
any more goods. Ventr. 166. or if he becomes fecurit! =p 
for another, becauſe he is truited upon the reputation o 9 | 
his ſtock and dealings, as well where he is Geurity, ui as 8 
where he contracts for his own debts. Palm. 325. ol ; 
the above caſes, it ſeems clear, that a trader indebted \ 2 
liable to the bankrupt laws, though he has quitted trade, 
— not above ſix years, till he has . his forms Wi 
oves. --- -- F 
(a) See theſe heads in this work. 


The 


9 Chap. .. M © | 3 
9 The ſeveral bankrupt · ſtatutes have ex- 
preſsly declared, or the reſolutions of the 
courts of juſtice in their interpretations of 
them, have determined, who are ſuch traders, 
againſt whom a commiſhon of bankrupt may 
nue. „„ „ 
We will therefore, for the ſake of method 
and perſpicuity, conſider this head under the 
two following ſubdiviſions, vixg. 
1. What kind and degree of trading makes the 
party an object of the bankrupt laws. 
2. What kind and degree of trading does not. 
1. What kind and degree of trading does. 


— 7 
Wo - 
_ 
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Any (a) merchant, or other (5) perſon, 
ife 8 2, B 4 -_ - . uling 
It (ga) Though merchandize was in the Saxon time, in 


I ian infantine ſtate, yet it was even then much counte- 
nanced and encouraged, for it appears by one of Athel- 
fans laws, that If a merchant J. thrived, that he had 
== * eaſed thrice over the broad ſea by his own craft, he had 


: « thenceforth a thane right avrthy.” this law it may 

6 : be ioferred, that thoſe on] y wer? Se as merchants, 
0 6 who hazarded themſelves in diſtant voyages, with the 
buy produce of their country, and returned with ſuch mer- 
111 chandize as their own country itood 1n need of, which 
s 6 moſt undoubtedly is the true idea of the real character 
1 of a merchant ; and we do cont-rd, that if a perſon is 
. deſcribed In the comniitfion, merch nt only, without the 
15 ö ur ore of dealer or chapmun,' he is not able to the 
hs bankrupt laws, unleſs he is proved to have both imported 


and exported. h | | 

% Every one man or woman, who gets us or her living 
by buying and ſelling, by trade or merchandize, may 
come under the denomination of bankrupt, upon Jie or 


'! en 
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uſing the trade of merchandize, by way 
of bargaining, (a) exchange, rechange, bar- 
try, (6) chevifance, or otherwiſe in groſs or 
retail, or ſeeking his trade of living by 
buying and ſelling, being a natural-born ſub- 
ject, or an (c) alien, or being denizen, may 
be (d) bankrupt. FT 
Any tradeſman is liable to a commiſſion, 
who can maintain an action for calling him 
bankrupt : this appears from the neceſſary al- 
legations in the declaration, and from the 
proof that the court requires on the trial of ſuch 
action; for the court expects the plantiff not 
only to alledge in his declaration, that he is a 
tradeſman, but alſo that he gains his living by 
buying and ſelling (e); and further, that he 
| 18 
her failing in the world. Cr. Car. 549. W. Jo. 437. pl. 
3. Mar. 34 pl. 67. Rol. Abr. Go. pl. 11 | 
(a) Drawing and re-drawing bills of exchange for 
large ſums of money, and a continuation of it, is a traf- 
heting in exchange, and a trading which will make a man 
liable to a comnufſion of bankrupt, though no commiſſion 


money allowed, and notwithſtand ing a loſs enſued thereby 
to the bankrupt. By lord Hardwicke. Ath. Rep. 128. 


pk 72: 
(5) That 1s, making contracts. 2 Nufreſne, 569. 
(c) The benefits as well as the penal parts of the bank- 
rupt laws, are extended as well to aliens and denizens, as 
to natural-born ſubjects; being intended entirely for the 
detection of irauds, in which aliens are often as deeply 
concerned as natives. 2 Black. Com. 474, 475. | 
Stat. 13 El. e. 5. S. l. 21 Jac: i. e. 19. 8. 2. 
(e) 3 Mod. 112. Sid. 299. pl. 3. Hut. 50, 124, 328. 
Keb. Rep. 645. 2 Keb. Pep. 89. pl. 4. Cr. El. 268. pl. 6. 
(r. Car. 31. pl. 1. Butftr. go. 4 Rep. 19. b. Rol. Abr. 
| 5D 
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is liable to become bankrupt within the ſta- 
tutes (a); all which they have declared muſt 
likewiſe be proved on the trial, 
Though (6) artificers differ from thoſe who 
buy and ſell, yet they may be bankrupts. 
| Whereas perſons dealing as (c) bankers, 
(d) brokers, and factors, are frequently in- 
truſted with great ſums of money, and with 
goods and efieets of very great value belong- 
ing to other perſons, ſuch bankers, &c. are 
declared liable to the ſtatutes concerning 
bankrupts (e). RE | ws 


650. pl. 11. 62. pl. 32. Cr. Jac. 585. pl. 6. Styl. 
420. T Raym. bo Dy. 72. b. pl. 6. in Marg. Godb. 
49. pl. 45. 2 Lev. 214. 2 Jo. 140. 2 Show. Rep. 153. 
. 126. | | ge DIES | 
4 (a) Hut. 50. 3 Mod. 155. Poph. 185. Ney Rep. 33, 
34. 158. Cr. EI. 794. pl. 39. Rol. Abr. 60. pl. 11. Latch. 
114. N . ED 
(b) Stra. 514. TD | | 3 
(c) Bankers having taken upon them to act as ſerive- 
ners, made it neceſſary for the legiſlature to add bankers, 
as being liable to commiſſions of bankrupt ; and perſons 
acting as b1rkers will be conſidered as ſuch, though they 
do OY open ſhops. By lord Hardavicke. Al Rep. 
218. pl. 119. | 
d) "Ld chancellor Hardwicke inclined to think a 
fawnbroter within the ſeveral ſtatutes concerning bank- . 
rupts, and eſpecially within the general words of the 
above clauſe ; for though pawnhbrokers are not expreſsly 
named, yet the general word ** brokers” is the genus, and 
all other kind of brokeridge the ſpecies. Atk. Rep. 206. pl. 
109, | | ens. g 12 8 - 
(e) Stat. 5 Geo. 2. c. 3o. S. 39. continued to September, 
1775, by Stat. 11 Geo. 3. c. 47. fe We. 


B 5 Though 


— 
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Though the trade be a very inferior one, 
yet if the party gets his hving thereby, it will 
be a ſufficient (a) trading to make him bank- 
rupt ; as (6) carpenters, (c) cowkeepers, (d) 
vintners. 

Though the party does not ſell the ſame 
wares he buys, but converts them to ſaleable 
commodities, and then ſells (a)them ; as (e) ba- 
kers, (F) brewers, (a) clothiers, who buy wool, 
and convert it to cloths ; (g) goldſmiths, (a) 
ironmongers, who buy rod or bar iron, and 
cauſe it to be worked up into wares ; (a) lock- 


ſmiths; (5) milliners ; (i) nailers; (a) ſaleſ- 


men; (4) ſhoemaàkers; (/) ſmiths; (m) tanners; 


(n) taylors, and the like; ; here, though part 
of the gain is by bodily labour, and not by 


buying and ſelling, yet they are within the : 


ſtatutes of bankrupt ; for the labour is only 1 in 


(a) Com. Dig. | 
0 Mod. Rep. bs 5. or ſhip b Lord Raym. 


5 Goodinge. 13 
(4) Read. vine” Law. 186. 


(e) 3 Mod. Rep. 330. = 
(f) Com. Dig. 521. Read. Stat. Law. 186. Lord 
Raym. 1480. 55 


6 Stone. 1 20. 
h) Beawes's Lex. Mer. rediviv. 488. 

li) Goodinge. 12. 

(k) 2 Blick Com. 476. Com. Dig. 521. 

(2) 2 Black. Com. 476. 

(n) 3 Mod. 330. Hut. 46. 

(n) Their trade being now greatly altered; moſt of it 
conſiſting in buying and iN 


Me- 
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melioration of the commodity, and rendering 
it more fit for ſale Ca). 1 
If a man leaves off trade, he ſhall be bank- 
 rupt for debts contracted before, but not for 
debts contracted (b) after. LIES 
ft one for a while deals in a trade, and af. 
terwards quits it, but leaves his ſtock in the 
| hands of another, and goes ſhare with the 
other, both in profit and loſs, and after ſuch 
*X quitting becomes indebted, and conceals him- 
ſelf from his creditors, he is (c) bankrupt. 
A man who trades ſometimes in (d) Ire: 
and, and ſometimes in England, may (e, be 
2X bankrupt, but guere if only beyond ſea. : 
= Where a perſon carries on a trade in one 
kingdom, belonging to the crown of Great 
Britain, and comes over to another, a com- 
i miſſion may be taken out by a creditor in the. 
place where he then happens to be, as he has 
traded to this kingdom, and contracted debts 
here; ſo faid by lord Hordwicke; and hig 


(a) By Holt. ch. juſt. Skin. 292. . | 
(b) Comb. 463. Ventr. 5. 12 Mod. 159. Lord Raym. 
287. This is admitted by the court, according to Sid. 
411. pl. 7. The court only ſeemed of that opinion, ac= 
== cording to Lev. Rep. 1). fo reſolved, according to Palm. 
325. See 50 Keb. Rep. 451. „ 8 | 

(c) Reſolved in Palm. 325. See Bur. Rep. 6. 8. 

(4) Lord Hardwicke ſaid, that the bankrupt la vs were 
not adopted in Ireland. Atk. Rep. 82. pl. 31. but the 
_ ſince per Stat. 11 & 12 Geo. 3. ch. 8. of the I-ih 

(e) 2 Fern. 152. T. Raym. 375. 


_- 


lord- 
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lordſhip obſerved there were ſeveral (a) in- 
ſtances of this kind, where perſons belonging 
to the plantations abroad, and which is their 
ſole place of reſidence, yet happening to be 
in England, have had commiſſions of bankrupt 
taken out againſt them here (5. 8 

Lord (c) Hardwicke rather inclined to think, 
that a clerk in holy orders was liable to a com- 
miſhon of bankrupt. . 

Though a man be a publick (d) officer, as an 
exciſe-man, &c. yet if he will trade, he makes 
himſelf ſubject to the ſtatutes of bankrupt (e). 

If a perſon who is a trader, makes another 
executor who only (J) diſpoſes of the ſtock 


| (a) John Aſpley went from England in 1720, and reſided 
in Barbadoes till 1735, where he was a factor and a plant- 


er, and traded to Ex gland, by ſending goods from his plan- f 


tations, and e goods back again bought in Eng- 
land; and he difpoſed of goods ſent from England in Bar- 
Badoes, for merchants in England as a factor, and being 
greatly indebted, came to England in 1737, and commit- 
ting an act of bankruptcy, a commiſſion iſfued, and upon a 
queltion, whether he was within the ſtatutes of bankrupt, 
upon the authority of Bird and Sedgwicke. Salk. 110. pl. 5. 
(where a gentleman of the Temple going to Lisbon, turning 
actor, trading to England, and breaking) was adjudged a 
barkrupt. By Hardwicke Chanc. Mich. 1737, Beawes's 
Lex. Mercat. rediviv. 488. 2d. edit. 

(3) Atk. Rep. 82. pl. 13. | | 

(c) Atk. Rep. 198. See the arguments of counſel, and 
the chancellor's reaſons, in Ark. kep. 196. pl. 103, 

(4) As of the army, Ati. Kep. 214. of the court, 
Stone zo? 0 5 : | 
„ Atk. Rep. 206. pl. 109, 
(f) 3 Mod. 328. 

. of 
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0 of his teſtator, it will not make the executor a 
trader, and liable to a commiſſion of bank- 


rupt ; and even if an executor is the repre- 
ſentative of a wine-cooper, and finds it nece{- 
ſary to buy wines to refine the ſtock left by the 
teſtator, it will not make him a trader (a). 
4 feme covert in London, being a ſole trader 
according to the cuſtom, is liable to a com- 
W miſhon of bankrupt (5). - _ WE 
Petition to ſuperſede a commiſſion of bank- 
rupt upon a ſuggeſtion of the party's hoy a 
married woman at the time the commiſſion 
iſſued, and the wife of the petitioner; lord 
chancellor Hardwicke ſaid, that as the party was 
admitted to be the daughter of a freeman of 
London, and appeared plainly to be a ſeparate 
trader, by the cuſtom of London, ſhe was 
clearly liable to bankruptcy, notwithſtanding 


her coverture. Petition diſmiſſed (c). 


Richard Fitzgerald (d), huſband of Anne Fitz- 


gerald, having ſome years carried on the 


| buſineſs of a linen-draper, in Saint Giles's in the 
Fields, in the county of Middleſex, on 14th March, 
1768, agreed upon a ſeparation, when articles 


= were accordingly entered into for that pur- 


(a) By lord chancellor Hardwicke, Ail. Rep. 102. pl. 
i | | | | 


51. 

(b) Ste 48. Read. Stat. Law. 186. Com. Dig. 521. 
2 Black. Com. 477. cites La Vie v. Philips, Mich. 6. G. 
3 B. R. 3 Bur. Rep. 1776. | | 

(c) Atk. Rep. 206. pl. 110. . 

(4) Ex parte Pre/lon, Jan. 7, 1772. MSS. notes. 


poſe, 


by no means ſubject to the debts, controul, 


it was thereby farther agreed, that the ſaid 


either in the way of trade or otherwiſe. 
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ſe, and executed by and between them, and 


Thomas Hopton and Thomas Kirkman appointed 


her truſtees, whereby the ſaid Fizzgerald, in or. 
der to make proviſion for his wife and children, 
and in conſideration of 6001. then by him 

taken to his own uſe, out of his eſtate and cf. 
fects, aſſigned unto the ſaid truſtees all his 
ſtock in trade, houſhold-goods, and all ſums 
of money due to him, and then out-ſtanding ⁵ 
on his books, together with the ſaid books, 
and the leaſe of his houſe, upon truſt for the 

ſaid Anne, as her own ſeparate e/tate, to be dif. 
poſed of, as ſhe ſhould think fit, and to be 


or intermeddling, of her ſaid huſband. And | 


Anne ſhould have the liberty of trading with- 
out any interruption from her huſband, ſhe 
paying all the debts then owing by him in 
trade, and maintaining their children at her 
own expence, and ſaving him harmleſs from ü 
the ſame, and from all contracts and agree- 
ments to be thereafter entered into by her, 


The ſeparation took place, and the huſ- & 
band received the 6001. to his own uſe ; and 
they ever after lived ſeparate and apart from 
each other, and he went to the Ea/# Indies. 
The ſaid Anne was left in poſſeſſion of effects 
to the amount of gool. to be employed, and 
which were employed, by her, in the ſaid trade. 
And by buying and ſelling goods in the ſaid 

| 1 | +; - pe, 
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q ade, ſhe got her living and maintainance for 
q j Perſelf and children, continuing in her huſband's 


3 ouſe, and there carrying on the buſineſs of a 
nen- draper, on her own account, and in her own 


t ane, as 2 ſole trader, near four ears. 
f. ln December, 1771, a commiſſion of bank- 
is Hupt was taken out againſt her, when the 
\; Fbommiſſioners refuſed to find her a bankrupt, 
„ pecauſe ſhe was a feme covert, reſiding in the 
8 bounty of Middleſex, and not a feme ſole mer- 


8 5 
1 


Fhant trading in the city of London (a); but, 
pon petition to the lord chancellor Agſey, 
In 29 Jan. 1772, and upon diſcloſure of the 


- 


is lordſhip ordered (5) the commiſſioners forth- 
ith to proceed to declare Mrs. Fitzgerald a 
pankrupt, and the meſſenger to take poſſeſſion 
f her effects. And accordingly, on the 3d of 
n February following, ſhe was declared a bank- 
upt by the commiſſioners. „ 
A gentleman at the bar, who had a collie 
ind dealt in coals at Durham, was held ſuch 


trader as might be bankrupt (c). 


N18 
7 . 
0 5 . 


8 


, | (a) And unleſs the commiſſioners were afterwards ſa- 
= ished, that this was not a legal reaſon for not finding the 
| 1 party bankrupt, they were per j ureil in declaring her bank- 
= upt. | . 

) His lordſhip had no more right, as a judge, to make 


5. ſuch an order, than he had to order the commillioners 79 
's eat and drink at the expence of a bankrupt ; nor ought the 
Fl commiſſioners to have regarded ſo extrajudicial an order, 
: otherwiſe than humbly remonſtrating, thereto, that obedi- 
- ence was incompatible with their oath of office. 

d (c) Stra. 514. 8 Mod. 46, 47. WS | 

55 : ” There 


bove facts, (counſel being heard on both ſides) 
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There ſeems no doubt, but that an attor. 
ney at law is within the above () caſe, and ma; 
be a bankrupt by buying and ſelling merchan. * 
dize in the way of trade, and though he is of o 4 2 
no proper calling as a trader, yet he ſhall be 
conſidered as a dealer and chapman, in like 1 | 
manner as a gentleman, who draus a bill of I ; 
exchange, is deemed (5) a merchant with re. 
ſpect to that particular bill. 
By a reſolution of the houſe of commons, 
Veneris, 16“ die Novembris, anno nono Georgi 
Regis, 17229, it was reſolved and declared, IF 
nem. con. A 
That no 00 co- partner in any trade 
« undertaking is intitled to the privilege «|| = 
c this houſe, in reſpect of | any matter re. 
ce lating to ſuch partnerſhip.” : 
However merchants, bankers, brokers, his 4 
tors, ſcriveners, and traders, within the de- 
ſcription of the ſtatutes relating to bankrupts, 
Having privilege of parliament, were not (till the 2 
year 1763) (d) compellable to pay their juſt debts, 
or to become bankrupts, by reaſon of the freedon 
of their perſon from arreſts, upon civil proceſs. 
But now any creditor, of ſufficient (e) value, Wi 


(a) Stra. 514. 8 Mod. 46, 47. 


(6) See Salk. 12. pl. 2. 2 Ventr. 295. 310. TOR Rep. n 
125. Cartih. 82. Comb. 45. 152. 153. = }.. 
(c) Lord Hardewicke declared the fame. Atl. Rep. 2c0 5 
(4) The e of parliament in the preanible to * 
Stat. 15 e0. 3. C. 33. B, 
(e) For the "of" of which ſes & Debt of the pe- 


titioning creditor,” fol. 


of | 


1 
—_ 
We 
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or. 7 df ſuch merchants, &c. obſerving the direc- 
ay ions of this (a) act, may fue out a commiſhon 
n- f bankrupt, againſt any ſuch merchant, &c. 


o! nd proceed thereon, in like (5) manner as 
1 Againſt other bankrupts (c). „ 
= Lord chancellor Hardwicke inclined to think 
2 pawnbroker within the ſeveral ſtatutes con- 
erning bankrupts, and eſpecially within the 
general words of the my = clauſe of 


ſtatute of 5 Geo. 2. c. 30. for though pawn- 

0 Vrolers are not expreſsly named, yet the gene- 
2 (a) Stat. 4. Geo. 3. c. 33. 85 „ 
1 (4) Though while he continues a member (ſays lord 
1 Hardwicke) there are ſome particular powers of the com- 
0 I nvifſſioners that cannot be exerciſed. 4. we; 201. and 
© Stat. 4. Geo. 3. c. 33. 8. 4 declares that nothing in that 


ſhall ſubject any perſon entitled to privilege of parlia- 
neut, to be arreſted or impriſoned, during the time of ſuch 
Privilege, except in caſes made felony by the bankrupt 


_ = S. | | : 
ts, Hy this proviſion it ſhould be preſumed, that bankruptcy 
aoes not vacate one's ſeat in parliament, and yet the ſitua- 
tion of a bankrupt ſeems incompatible with that of a mem- 
ber of parliament, it being neceſſary that the former ſhould 
be iE of all eſtate, and the latter have an eſtate of a 
particular yearly yalue. | | 5 5 
King James the firſt, in his proclamation for a parlia- 
ment, (as we have it from lord Bacon) cut of his care for 
WF the common good, and without all prejudice to the free- 
dom of elections, admonithed all his loving ſubjects, that 
had votes in the election of knights, burgefſes, and citi- 
zens, that they be truly ſenſible not to ditvalue or diſpa- 
rage the houſe with bankrupts and neceſſitous perſons, who 
might deſire Jong parliaments only for protection. See lord 
Bacon's Works, 4to edit. 3d vol. 387, 288. 
de) Stat. 4. Gov; e 8. „ 1 
_ ral 
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ral word brokers in the ſtatute is the genus, and | 2 
all other kind of brekeridge, the ſpecies (a). + J 1 
Lord Hardwicke (b) ſaid, a commiſſion of 1 
bankrupt formerly iſſued againſt a peer, an 1 
earl of Suffolk, for trading in wines, and though 
there might be ſome particular powers, that 3 
commiſſioners of bankrupts could not exer. 
ciſe againſt a peer, yet, notwithſtanding this, 1 a 
he might be liable to a commiſſion of bank. 
rupt, if he would trade. bp: 
The ſtatutes relating to bankrupts hare 4 : 
been adjudged to extend to phyſicians, wha A y 
they have been proved to have traded or mer. 
chandized, or to have bought and ſold 2 
effects, and merchandizes; and — 
on the 29th of October, 1726, a commiſſion of 
bankruptcy was taken out againſt e NF 
Lane, a phyſician, in Briſtol, and he was found 
a bankrupt, on his being proved a dealer in 
copper and lead. 1 bi i: 4 
They alſo extend to a private gentlemen, |! 
though never bred up to trade, but have only 4 
inveſted their money in it, in order to make 
better intereſt thereof, notwithſtanding they 4 
have never acted or appeared in the trade, or 3 
been known to any perſons trading with the 
perſon to whom they ſo lent the money, or 
been perſonally concerned in the buying and 
ſelling any goods whatſoever. 


(a) Atk. Rep. 206. pl. 109. | = 
(b) Atk. Rep. 201. See Stone 130. Stat. 4 Geo. 3. 
. 


Perſons 
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Perſons uſing the trade or profeſſion of a 


ſcrivener, receiving other men's monies or 


eſtates into their truſt or cuſtody, ſhall be ad- 
judged (a) bankrupt. 


The reaſon that ſcriveners, (who were more 


numerous than in latter (C days) were includ- 


ed by the above ſtatute of James 1. was for 


the relief of their creditors ; whom they have 
otherwiſe more opportunities of defrauding, 


than any other ſet of dealers; and they are 
properly to be looked upon as traders, ſince 
they make merchandize of money, in the ſame 


manner as other merchants do for goods and 


other moveable (c) chattles. 


Lord chancellor Hardwicke, upon conſider- 


ing the above clauſe, declared he was clearly 


of opinion a ſcrivener was within the meaning 


d thereof, and comprehended in the words, 
banker, brokers, and factors, and the petitioner 


being one, ordered that the commiſſioners 
ſhould proceed (4) in the execution of the 
commiſſion. 5 1 7 


Though a ſcrivener does not keep an open 


ſhop, yet, as he receives money belonging to 
other people, and places it out on ſecurities, 


(a) Stat. 21 Fac. c. 19. S. 2. A ſcrivener was not 
within the ſtatutes of bankrupt, before this act ofai Fac. 
Rol. Abr. 59. pl. 6. 3 Mod. 159. | 

(b) Atk. Rep. 218. pl. 119. 

7 2 Black. Com. 475. 

(4) Atk. Rep. 142, 143. 


which 
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which is the buſineſs of a INES] he oy be 


(a) bankrupt. | 

Though dealing ae in (0 ſmuggling 
and running of goods is an offence,” and con- 
trary to act of parliament, yet ſtill it is a 
trading within the meaning of the bankrupt 
acts, and ſuch trader is liable to a commiſ- 
ſion (c). 

Lord keeper (d) Wright held, that having : a 


ſhare in the ſtationer's company would make 3 


a man bankrupt. 


If the buyer of coals in the mine, ſells them i 


together with other coals, he bought at mar- = | 


ket, he thereby becomes a trader within the ſta- 


tutes of bankrupt. By lord chan. (e) Cowper. 
A brickmaker may be bankrupt, becauſe 
the earth is manufactured, and turned into 
quite another thing before it is ſold. By lord 
chanc. (J) Camden. 
The whole court of king's bench (except 
the late Mr. Juſtice Tates) entertained a doubt 
for ſome time, whether a retail (not a carcaſe) 


(a) Atk. Rep. 218. pl. 119. 
(5) Ath. Rep. 199. 


(c) What, thal] f not? ſays lord Hardewicke, becauſe a 


man has the hardineſs in a court of juſtice to fay, I have 
been guilty of a breach of one law, and therefore releaſe 
me from the breach of another. Ark. Rep. 198. 199. 

(4) But Holt. ch. juſt. inclined to the contrary. 2 Lord 
Raym. 851, 852. 

(e) Will. Rep. C. B. 170. 

10 Milſ. Rep. C. B. 172. 


butcher 


0 
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butcher was an object of the bankrupt. laws, 


in point of trading, but at laſt agreed, that he 
Vas. Hil. and Mich. Terms, 1767, 8 Geo. 3. 
B. R. Dalby v. Smith, MSS. Rep. foes 

= A chandler and a ſbopłeeper deal and trade 


ſufficiently to anſwer that requiſite of the 


bankrupt laws, upon the ſame principle a 
| butcher does. NO 


2. What-kind and degree of trading does not make 


a man an object of the bankrupt laws. 
Buying and ſelling in order to promote a 
buſineſs which does not make a trader, will 


not cauſe a man to be bankrupt (a); nor will 
| buying and ſelling in general, unleſs the par- 
W ty's principal means of living be gained there- 


by; and therefore a (b) farmer, though he 


= buys beaſts, corn and hay, and afterwards 
= ſ{clls them, cannot be bankrupt ; for his prin- 
cipal means of living is by his labour, 
and not by his buying and ſelling; nor a (c) 
IF #rover or (d) grazier (as ſuch); for though 


(a) Stra. 514. | + | | | 

(b) Cro. Car. 549. Stat. 5 Geo. 2. c. 30. S. 40. Sath. 10. 
Stra. 513. 8 Mod. 48. T. Raym. 287. | 

(c) Stat. 5. Geo. 2. c. 30. S. 40. Before this ſtatute a 
drover was within the deſcription of a bankrupt. Danv. 
Abr. 686. pl. 1. One who buys cattle at one fair, keeps 
them three or four days, on his own ground, and then 
drives them to another fair to ſell, is a drover within the 


meaning of Stat: 5 Geo. 2. Mills v. Hughes. Mich. 19. Geo. 


2. C. B. Tri. at Ni. Pri. 37. S. C. S. P. in totidem verbis. 
(4) Stat. 5. Geo. 2. c. 30. S. 40. 5 


they 
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they alſo buy and ſell beaſts, &c. in the courſe 
of huſbandry, yet trade is not their (a) prin- 


_ cipal, but only a collateral object, their chief 
concern being only to manure and till the 
ground, and make the beſt advantage of its 
produce, and beſides, the ſubjecting them to 


the laws of bankruptcy, might be a means of 


- defeating their landlords of the ſecurity which 
the law has given them above all others, for 
the payment of their reſerved rents ; where. 
fore alſo, upon a ſimilar reaſon, a receiver (5b) 
of the king's taxes is not capable (as ſuch) of 
being bankrupt ; leſt the king ſhould be de. 
feated of thoſe extenſive remedies againſt his 
debtors, which are put into his hands by the 


4 


prerogative (c). 


Buying and felling under particular re- 

ſtraints, or for particular purpoſes, will not 
make a man a bankrupt ; as if a commiſſioner 
of the navy uſes to buy victuals for the fleet, 
and diſpoſes of the ſurplus and refuſe, he is not - 


thereby made a trader within the ſtatutes (d). 
It muſt be a general trading, and of perſo- 
nal (e) things too, therefore if a man pur- 


(a) Read. on Stat. Law, 184, 185. | 
(b) Stat. 5 Geo. 2. c. 30. S. 40. Lord chancellor King 
ſaid, that declaratory clauſes in temporary laws might be 
perpetual, as that graziers, farmers, &c. could not be 
r in Stat. Geo. 1. though the act be 
expired. 2 Kel. 7. 2 Barnard. K. B. 255. 5 5 
(c) 2 Black. Com. 475. | 
(4) Salk. 110. Skin. 292. Ventr. 270. 
le) Mar. 33. | 
| chaſes 
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gaſes and ſells lands, (a) or if he be a butler, 
ward to the king, to the Inns of Court, (5) 
or a farmer of the cuſtoms, exciſe, &c. 
ch cannot be bankrupt (a.. NY 
4 man who lives by buying only, and not 
ing cannot be bankrupt ; or by felling only 


apnan, who is one that buys and ſells 


+28 
—_ 


uſt be a repeated (d) practice, and profit by 


e). BON 3. 
x trader cannot be bankrupt for debts con - 


(a) Com. Dig. 522. 
N 
(e) See fol. 3. note (a). 5 1 1 1 
() So that it ſhould ſeem that a commiſſion which iſſu- 
ſome few years ago, againſt a clerk in the Exchequer 
ce was legal; the caſe was this; the party being con- 
gdcrably indebted, his friends adyiſed him to become 
WJ nkrupt, but were at a loſs how to make him a trader; at 
uit, it was agreed that, as he was an Herefordſhire man, 
e ſhould provide himſelf with a quantity of cyder, and 
|! it to his friends and acquaintance ; though this, and 
I bis only was the trading, yet the commiſſioners were 
leaſed to hold it a ſufficient trading for the purpoſe of 
fr auding his creditors. Another: a gentleman had bought 
everal books for his amuſement or improvement, and af- 
erwards ſold them; this was held buying and ſelling for 
he ſame meritorious purpoſe. | | n 


(e) 2 Black. Com. 476. 5 
: tracted 


— 
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Buying and 1 bank ſtock, or other government ſecu - 
rities will not make a man a bankrupt, they not being 


company and abſcond, he is a trader within this act. 
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_— 


tracted after he has left off his trade, (a) though "I 
he afterwards becomes a trader again (4), 
though after leaving off his trade, he ſells hi 
old ſtock (c). But quere, for afterwards the 
court held ſuch a perſon bankrupt ; and ſe: M7 
the reaſon given for the reſolution in Venir, 
166. = EX g 
No member of the bank (d) of England, of 
the Eaſt (e) India, or Engliſh (F) linen company; 


nor any perſon circulating (g) excheguer bills; D | 
nor any adventurer in the royal (5) fiſhing. 
trade, or Guinea company; nor any mem. 


ber of the London (i) Aſſurance, or R 


(a) Sid. 411. pl. 7. 
(5) Lev. Rep. 17. 
(c) Ventr. 29. 

(4) 


oods, wares, or merchandizes within the intent of the 
. by which a profit may be fairly made. 2 Blat 
Com. 476. | ne 
(e) Stat. 13 & 14 Car. 2. c. 24. S. 3. Such trading 
did bring a man within the ſtatutes before this act. C 
17. Dealing inZaft India ſtock will not make a man lia 
ble to bankruptcy. 2 Wil. Rep. 308. See Com. Rep. 
355, 356. But if a trader put money into the Eaſt Indi 


Keb. Rep. 487. pl. 30. | ban 
(J) Stat. 4. Geo. 3. c. 37. 8. 13. : 1 

() See the ſeveral ſtatutes relating thereto. = Za, 
3) Stat. 13. & 14. Car. 2. C. 24. ö. 3. $ 


(i) Stat. 6 Geo. c. 18. 8. 10. 
Ex 
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K a) Exchange, or South Sea companies, or a 
f narer in the ſtationers (c) company, or in the 
| late (d) glaſs manufacture, ſhall be deemed 


bankrupt on account of his ſtock in the ſaid 


companies. n 
A man makes a (e) bill of ſale of ſome land 


ol , 

„nd perſonal eſtate to another, in 7ru/?, to pay his 
\. aebts; the /ru/ce takes the whole into poſſeſ- 
x ſion, and diſpoſes thereof, this will not make 
> im a trader, and liable to a commiſſion of 


dankrupt ; for there is no ſuch thing as an 
-quitable (F) bankruptcy. _ | 
= Lord chancellor Parker (g) ſaid it would 
Wcflen the credit of the nation to make 7ru/# 
Wtock liable to bankruptcy” .. 


1 9 No handicraft (þ) occupation (where no- 
ov bing is bought and fold, and therefore an ex- 
Ing enfive credit for the ſtack in trade is not ne- 
WE ciary to be had) will make a man a regular 
uh. 3 „ 

) bankrupt, as that of a gardener, ( gold- 
ng ET 1 
„ () Stat. 6 Geo. c. 18. S. 10. 
12• (5) 9 An. c. 21. 3 Geo. c. 9. S. 7. 5 Geo. c. 19. 6 
eb. 50. C. 4; 8 Geo; . . | | 
1 (e) Holt, ch. juſt. inclined to this opinion; but lord 


1 Wright held that ſuch tharer was not within the 
asnkrupt ſtatutes. 2 Lord Raym. 851, 852. 8 

3 a Stat. 13 Geo. 3. c. 38. but guere, and conſider the 
IN wel me TE army 


(e) Will. Rep. 314. 
(f) 2 Will. Rep. 429. 
(s) 3 Mill. Rep. 187. note (A). 
(2) Cro. Car. 31. 

(i) 2 Black. Com. 476. 

(4) Stone 120. 


* 


| C | beater, | 
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beater, (a) gun-founder, huſbandman, (b) weaver, | 
and the like, who are paid for their work and 
r 9 5 1 
Though many commiſſions have iſſued 
againſt dyers , yet they do not (d) ſeem liable 
to the bankrupt laws, for the very ſame rea. 
ſon that working carpenters, and working tay. 
lors are not, becauſe they do not get their 


living by buying and ſelling, but their work 
and labour beſtowed on the goods ſent them RM 
by their cuſtomers : in ſhort, for the ſame "i 
reaſon, no manufacturers can become bank- 
An infant under the age of twenty-one 

years, though a trader, cannot be made a 
bankrupt in reſpect to debts contracted dur. 
ing his infancy, after he was of age (e), for an 
an can owe nothing but for neceflaries ; 
and the ſtatutes of bankruptcy create no new | 
debts, but only give a ſpeedier and more ef. 
fectual remedy for recovering ſuch as were 2 

before due ( f). And no perſon can be made 
a bankrupt for debts which he is not liable at 


8 


. 


„ 
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(a) Becauſe he works for the ſervice of the army, and Y 
the work is delivered for the uſe of the king. Skin. 292. 
And becauſe it is a particular undertaking. Show. Rep. 


270. | 
(b) Cr. Fac. 585. pl. 6. 
(c} Cr Cor. 31; | 
(4) See 3 Mod. 328. oe 
(e) Bul. Ni. Pri. 38. S. P. 
(f) 2 Black. Com. 477. 


2 


e 
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law to pay (a). Lord chancellor Hardwicke 
"IT aid, that notwithſtanding lord (5) Macclesfield 
held in the caſe of one (c) Whitlock, that an in- 
fant might be a bankrupt, yet it had been de- 
termined otherwiſe (d) ſince (e). 

5 7 

a) Lord Raym. 443. 12 Mod. 243. 88 
6 2 rom $63 Macclesfield doubted, whether he 


9 might not be a bankrupt; but lord chancellor King was 
clear of opinion he could not. Sel. Caf. in Chanc. 46. 


L | | 965 Sel. Caf. in Chanc. 46. L. C. J. Raymond aſked, | 


"WT whether there were not ſome other ingredients in this 


caſe of Whitlock, upon which the reſolution turned, but 


ni lordſhip ſaid, he gave no opinion. Fitagib. 200. pl. 


1 | | 
(d) We believe there is no Book Caſe ſince. Whether 
an infant trader be bound for debts contracted in ſupport _ 


of his trade, ſo far as to be liable for them in an action 


during his infancy, ſeems a point rather unſettled ; and 
as the queſtion is of exceeding importance to a commer- 
cial nation, we preſume our ders forth the authorities 
on each ſide of the queſtion, may not be conſidered as a 


RF total loſs of time, which are, that Parker, ch. juſt. Page, 


J. B. R. and Trevor, ch. juſt. C. B. are ſaid to have been 
of opinion, that where a perſon took upon himſelf to trade 
and af as of age, he ought to be preſume. l of age, and no 
evidence of parith regiſters ſhould be admitted againſt ir. 
12 Vin. Abr. 303. [P. b. 4: ] Age, pl. 3. The fate Mr. 
baron Clarke, in an action before him, againſt an in- 
fant, ſet up in a farm, and who had bought theep of 
plaintiff, in the way of farming, upon giving his nonage 
in evidence, directed the jury to find a verdict for plain- 
tiff, (which we preſume they did in obedience to his lord- 
ſhip's direction, for, as to this, the book is ſilent) and the 
baron ſaid, he thought the law ought not to put 1t in the 
power of infants to impoſe upon the reſt of the world. 
Bul. Ni. Pri. 151. Lee, ch. juſt. B. R. world not ſufler 
plaintiff to recover tobacco ſent defendant, an infant, who 


kept 
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An inkeeper cannot, as (J) ſuch, be a a2 


bankrupt ; for his gain or livelihood does not 
ariſe from buying and ſelling in the way of 


merchandize, but greatly from the uſe of his 
rooms and furniture, his attendance, and the 
like ; and though he may buy corn and vic- 
tuals to ſell again at a profit, yet that no more 
makes him a trader, than a (g) ſchoolmaſter or 


kept a ſhop in the country ; his lordſhip relying on the 
opinion of the court of &ing's bench, giving in a fimilar 


action, which was that an infant's buying for the 7 | 


maintainance of his trade, ſhould not bind him, for an in- 
fant was not to be bound by his bargain for any thing, 
but for diet, apparel, or neceſſary learning.” See Cre. 
Fac. 494. Or, we take leave to add, Lodging, waſhing, 
and Phyjic. And lord Lee obſerved, that the law would not 
ſuffer an infant to trade, becauſe it might be his undo- 
ing. See 2 Stra. 1083. Though the reader ſhould not 
think the opinions of a chief of each court, together with 
a puiſne judge's and baron's ſufficient to affect lord 
chief juſtice Lee's opinion ; yet he will, I preſume, agree 
with me, that if a minor goes about town, pretending to 
be o age, and defrauds perſons by taking goods upon 
credit, and then prevents their recovering the value of 
them, by inſiſting on his nonage, he may be indicted, 
and puniſhed as a common cheat. . 

(e) Atk. Rep. 146. pl. 86. 

(J) But where an inn-keeper is a chapman alſo, (one 
who buyes and ſells. any thing, 2 Black. Com. 476.) he 
may on that account be bankrupt, though not barely as 
an inn-keeper, and this has been frequently ſeen. 7 Vin. 
Abr. 57. pl. in notes. | | 

(g) Some few years ago a commiſſion iſſued againſt a 
ſchoolmaſter, and he was declared bankrupt ; the trading 
was buying books and ſclling them to his ſcholars ; as 
this commiſſion was intertcd in the Gazette, that circum- 
lance alone, it ſeems, according to Davies, (the folio 
writer on the bankrupt laws) is an inconteſtible proof of 
the legality of the coinmiliion ; as the Gazette is a paper 
publiſhed 
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other perſon is, who keeps a boarding houſe, 
and makes conſiderable gains by buying and 
ſelling what he ſpends in the houſe, and ſuch 
an one is clearly not (a) within the (5) Statutes. 

The whole court of king's (c) bench held 
that a vidualler, quatenus a victualler, was not 
W liable to the bankrupt laws; becauſe, iu, 
he was within the reaſon of the law, touching 
innkeepers, as to bankruptcy; ſecondly, that it 
= was too mean an employment to be an object 


I of the bankrupt ſtatutes, and that, zhiradly, 


the effects of ſuch of a bankrupt would ſcarcely 
defray the expences of the commiſſion, but 
that a victualler who dealt wholeſale in rum, 
TE brandy, &c. might become a bankrupt; and 
the court conſidered, anſwered, and refuted 
the caſe of Meggot v. Mills, | reported in R. 
aym. 286. & 12 Mod. 159. ] The late lord 


Epubliihed by authority, ſuch commiſſions are a diſgrace 


to It, as well as the great ſeal; but we may be told 
that %s, and the other commiſſions noticed by us in 
note () of fol. 19. were what are vulgarly called friend- 


| ly ones, and therefore as the parties molt materially in- 


tereſted (the bankrupts) were ſatisfied, nay, perhaps ſo- 
licited the commiſſion, all. is right; bnt with due ſub- 
miſſion, the creditors, and not the bankrupts, are the 
parties moſt materially intereſted, and what is ſlill worſe, 
moſt materially injured by frien.lly commiſſions, for they 
are generally fraudulent ones. | 1 8 
(a) Lord Raym. 287. Carth. 151 3 Mod. Rep. 339. 
Ventr. 250. Skin. 292. 3 
(b) 2 Black. Com. 476. 12 Mod. 159. I.ord Raym. 
287. 3 Mod. Rep. 392. Show. Rep. 96. 269. 
(e) Eaſt. Term, 7 Gee. 3. 1763. B. R. Sanderſon v. 
Rolls, M88. Rep. Bul. Ni. Pri. 39. 8. P. oy | 
| (* 3 chan- 
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chancellor (a) Camden approved of the above 9 


determination, and ſo did the late lord chief 
juſtice (Y) Wilmot. = 
Notwithſtanding the ſanction of fuch re. 


ſpectable authorities, we cannot adopt the 
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doctrine ; becaſe, f, as the common ale- 


houſe-keeper does not get his livelihood prin- LL 


cipally from the uſe of his rooms, furniture, 
attendance, and the like, nor profeſſedly keeps 


a boarding or lodging houſe, he does not /eem | 
to come within that egal deſcription of an 
inkeeper, ſchoolmaſter, &c. eſſentially necel- | 
ſary to exempt them, and upon which parti. 
lar deſcription alone, they are exempted from 
the bankrupt laws. Secondly, becauſe the | 


meanneſs of the trade does not at all effect, = 


or apply to a caſe on thoſe laws, for they are | Y 


ſatisfied, if the party gets his living by the 1 *% 


trade he follows, be it ever ſo inconſiderable; 


and it is a common obſervation, that the 


dealers in the /owe/t commodities have the 
 highe/t prices, and that retail cuſtom is much 
more profitable than wholeſale : the retail 
dealer is termed the tradeſman, the wholeſale 
dealer the warehouſeman ; conſider the revenue 
on beer and ſpirituous liquors for exciſe and 
licence, conſider the profit of the tap and bar, 
many victuallers in London drawing fix butts 
of beer a week, and clearing forty-fix ſhil- 
lings out of every butt, and as much every 


(a) Wil. Rep. C. B. 171. 
(4) See Hi, Rep. C. B. 282. 8 
5 week 
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Wreck on the ſale of rum, brandy, &c. at 
WDcaſt ; theſe profits equal, if not exceed, the 
WW: nnual income of many in the liberal profeſ- 

ſions. Thirdly, becauſe the objection, of ex- 
oence, is a general objection, and applicable 

o every creditor, who brings an action, and 
ho ought to take care not to run himſelf to 

an improper expence, any more in ſuing out 
a commiſſion, than in bringing an action; and 
which he may eaſier avoid in the former than 
the /atter caſe, becauſe the expence of a 
ommiſſion can more certainly be calculated, 
hat that of an action, in order to obtain ex- 

; 2cution. Beſides, as the legiſlature hath de- 

lared, that no commiſſion ſhall iſſue againſt 

ny perſon, unleſs the debtor owes the pe- 
tioning credit 1001. the trade that ſuch a 
perſon carries on, cannot be ſo very inconſi- 
lerable. But to conclude with two argu- 
ents, not hitherto mentioned, either of 
which ſcems deciſive in favour of our opinion; 
hich are, in, that as the principal object 
Wot the bankrupt laws is to over-reach all frau- 


dulent tranſactions, and to give every creditor 
t 


a proportionable part of the debtor's effects, 
this legal aſſiſtance is chiefly wanted in the 
caſe of the creditors of a vidtualler ; for he is 
commonly ſet up by a brewer, who gives him 
an unlimited, delaſive, and falſe credit, by 
obliging him, before he ſuffers him to take 
poſſeſſion, or ſends him any liquor, to exe- 
cute a bond and judgment for what ſum he 
. „ pPleaſes, 
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pleaſes, without any ſtay of execution; 
and when the alchouſe-keeper is ſo far in. 
debted that his effects juſt cover the brewer's 
demand, his execution ſweeps them all away, 
Again, Is a victualler or common alehouſe. 
keeper ſo far conſidered in the eye of the law, Wil 
a tradeſman, that he can maintain an action 
for calling him bantrupt? Thoſe who con. 
tend, that his being able to maintain ſuch mn 
ion. does not at all conclude his being 
liable to become bankrupt, are referred to 
fol 4. of this book; and thoſe who are in. 
clined to think, that the reputation of ach: , 
dealer is not protekted by the law, are referred mn 
to any news paper lawyer. 22 
According to the above determination of 
Sanderſon v. Rolls, a coffeeman, or coffechouſe- ee 
keeper, cannot be bankrupt tor the very ſelt- 4 | 
ſame reaſons given in that caſe. 7% 
A buyer or farmer of alum works cannot Þ 
be bankrupt, held per lord (a) Mansfield. 
A buyer of coals in the mine, by working 
the mines and ſelling the coals, is not a trader 
within the ſtatutes of bankrupt, held per lord 
( Cowper. S. P. by lord Camden. | 
Having part in a ſhip will not make the 
party a trader, unleſs he freights (c) it ; nor 


+> <> ed T & . os 8 
— ha. wants Loc a —— 


(a) Will. Rep. C. B. 170. 172. 
(5) al. Rep. C28. 170. | 
(c) Com. CO 356. 
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when he freights it, if he does not get ſo 
much as is due upon the bottom for (a) re- 
pairs; nor will having a ſhare in a barge, or 
ſtage coach, which are let to hire (5); nor 
will Having ſome ſtock in a ſhip make the 
party a merchant, becauſe it is frequent for 
WT perſons to adventure ſome particular things in 
ſuch a ſhip for ſuch a voyage, and by the ſta- 
eutes of bankrupt, profzfed merchants are 
only meant, who are in conſtant (c) trading. 
& Sutlers (4) to armies are not liable to the 
bankrupt laws, neither does the having a 
Woint ſtock without ſome proof of the diſpoſal 
Wor it (e), make a man ſubject to thoſe laws. 
Mere (7) working taylors are not within 
he ſtatutes of bankrupts, becauſe they do 
ot get their living by buying and ſelling, 
ut by making garments for their cuſtomers, 
bo ſend them the materials they work upon. 


1 2 Nor are mere working (g) carpenters, being 
==—-ny labourcrs. | | 8 
ng 
ler e () $54 . 5. Vent, 
f ) vid. 411. pl. 7. Fentr. 29. 
Id 7 (5) T. Raym. 287. | . oe | 
( Sk. 109, 110. Skin. 276. pl. 1. Id. 291. pl. 2. 
he Comb. 181. | | 1 | 5 
"ot (4) 3 Keb. Rep. 451. pl. 16. 


(e) 2 Keb. Rep. 485. pl. zo. 
(J) Read. Stat. aw; 162 | 
(4) By Powell Juſt. Comb. 74. 
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2. Acts of Bankruptcy. 


Having (a) thus conſidered who may, and 4 ; 
who may not, be made a bankrupt, we are 
to enquire, ſecondly, by what acts a man 1 ö 
may become a bankrupt. A bankrupt is I 
%a trader, who ſecretes himſelf, or does cer. 
e tain other acts, tending to defraud his cre. 9 
<« ditors.” We have hitherto been employed 
in explaining the former part of this deſcrip. | 
tion, © a trader :” let us now attend to the 
latter, who ſecretes himſelf, or does certain | 
" other acts, tending to defraud his credi-| 
„ tors.” And in general, whenever ſuch 2 
trader, as is before deſcribed, hath ende F 
voured to avoid his creditors, or evade their i 
juſt demands, this hath been declared by the 
legiſlator to be an act of bankruptcy, upon ll 
which a commiſſion may be ſued out. For 'Y 
in this extrajudicial method of proceeding, 
which is allowed merely for the benefit of 
commerce, the law is extremely watchful to 
detect a man, whoſe circumſtances are de- 
clining, in the firſt inſtance, or at leaſt as early 
as poſſible : that the creditors may receive a3 
large a proportion of their debts, as may be; 4 
and that a man may not go on wantonly walt- 
ing his ſubſtance, and then claim the benc- 
fit of the ſtatutes, when he has nothing leſt 
to diſtribute. 


(% Black, Com. 457 
Under 
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nder this head we purpoſe conſidering 
1. What are not acts of bankruptcy. 

2. What are. | wr 

z. Evidence of them. » 

4. What are repealed ; and 


1. What are not afts of bankruptcy. 


- According to. lord Bacon's method, we will 
e. irſt take the negative fide of the queſtion, 
ed ind conſider what are not acts of bankruptcy. 
Pi The ſeveral acts of bankruptcy, expreſsly 
he efined by the ſtatutes (a) relating to this 
in 


itle, being ſo numerous, and the whole law 
pf bankrupts being an innovation on the 


ankruptcy by any conſtruction or implica- 


hat a trader, upon hearing that a writ of 


. /. was iſſued againſt him, to the intent to 
5 rreſerve his goods from being levied in exe- 
of 


cution, his clandeſtinely conveying them out 
of his houſe, and concealing them privately, 
was no act of bankruptcy (c); for the ſta- 


ly WW tutes mention only fraudulent gifts to third 
a WF perſons, and procuring them to be ſeized by 
ez 8 | 5 
ft. (a) Theſe ſtatutes do aſcertain what acts make a man 


bankrupt, and there can be no ſuch thing as an eguit- 
able bankruptcy, it muſt be a legal one. So ſaid by Sir 
Joſeph Jelyll, maſter of the Rolls, 2 Jill. Rep. 429. 

(hb) Black. Com. 479. „„ 

(e) Lord Raym. 725 


ommon law, our courts of juſtice have been 
ender of extending or multiplying acts of 


on (0); and therefore L. C. J. Holt held, 


ſham 


. 2 
n AS 


| 
| 


32 Declaration of Bankruptcy. Chap. 1, 


ſham proceſs, in order to defraud creditors; 
but this, though a palpable fraud, yet falling a 
within neither of thoſe cafes, cannot be ad. 
Judged an act of bankruptcy (a). = 
So alſo it has been determined expreſsly, il 
that a banker's ſtopping or reſuſing payment Ml 
is no act of bankruptcy (6) ; for it is not 
within the deſcription of any of the ſtatutes, 
and there may be good reaſons for his ſo do. 
ing, as, ſuſpicion of forgery, and the like ; 
and if, in conſequence of ſuch refuſal, be WW 
is arreſted, and puts in bail, ſtill it is no at 
of bankruptcy (c). l = 
A man's giving money for notice when 2 
writ ſhall come to the ſheriff*s office againſt 
him, is no proof of an act of bankruptcy, for 
he may do it to prevent his credit being (4) 
mjured. is 


2. What are acts of bankruptcy. *S 

In order to learn what the particular ads 
of bankruptcy are, which render a man 
bankrupt, we muſt conſult the ſeveral ſja- 
tutes, and the reſolutions formed by the courts 
of juſtice thereon ; among them appear the 
{following ones : h 


(a) 2 Black. Com. 279. | 
(b) Mofeley's Rep. 3. 7 Vin. Abr. 61. pl. 12. in marg. 


N 1 8 4 
* * eee eee n EY pa TI 27 ps he q 5 
nm x eg 5, 
4 hs Ry 5 n 
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| n Sel. Caf. in Chanc. 42, 43 Pakeman v. Hoſkins in the 
| 1 Lords 21 Feb. 1726. MS 8. Journ. 

ol (c) 7 Mod. 139. 

| (4) So ſaid by Forteſcue Juſt. at Hereford Aſſizes, 4 C 


” © nll 


2. A ri. at Ni. Fri. 38. S. C. S. P. in idem werbis. 


I. Depari- 


pr r 
— — — C— — A — —— — — — — 
— put - 
— — m_ 
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1. Departing the realm. 

L Withdrawing out of the king 4 i 
to any foreign parts, to the intent 
thereby to remain, in defraud of cre-" 
ditors, and not returning within three 
months after proclamation. 

Beginning to keep houſe. 

Abſenting. 7 

Taking ſanctuary. 

 Willingly or fraudulently procuring Bim. 

, to be arreſted. 

Suffering himſelf to be outlawed. 

Tielding himſelf to a priſon. +» 

Departing from his dwelling houſe. 

Willingly or fraudulently procuring his 
goods, money, or chattels to be attach 
ed or ſequeſtered. 


| Making any fraudulent grant or convey- 
ance of his lands or chattles. 

12. Obtaining any protection (otherwiſe than 

being lawfully protected by parliament.) 

13. Preferri 7 unto his majeſty, or unto any 


. of the king's courts, any petition or 
bill againſt his creditors, or any of 
them, thereby deſiring or endeavour- 
ing to compel them to accept leſs than 
their juſt and principal debts, or to 
procure time or longer [more] days 
of payment, than was given at the 
time of their original contracts. 
14. Being arreſted for debt, after his arreſt, 
dying in pri fon two months upon that, 
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or any other arreſt or detention far 

debt. | 4 . J : 

15. Being arreſted for one hundred pounds or 
more, of juſt debt, after ſuch arre/t, i 

| eſcaping out of priſon. 4A 
16. Paying to the petitioning creditor, or de. 
livering to him goods or ſecurity for 

his debt, whereby he ſhall privately 

have more in the pound, than the 

other creditors. ID HY 

17. Neglecting to make ſatisfaction for any juſt 
debt to the amount of one hundred 
pounds, within two months after ſer- 

vice of legal proceſs, for ſuch debt, 

upon any trader having privilege of 
parliament. * 


—y-r" 


The reader is deſired to obſerve (to avoid 
repetitions) that the ſeveral acts of bank- am 
ruptcy muſt be committed with an intent, or 
whereby creditors (a) are or may be defraud- 
ed, or defeated of, or delayed . the re- 
covery of their juſt debts (5). And alſo that 
they muſt be committed ſubſequent both to 


(a) Cited (as ſo determined) by Sir John Strange (late 
Maſter of the Rolls) in Degols v. Ward. Hil. 12 Geo. 2. "Ti 
at Ni. Pri. 37. S. C. S. P. in totidem verbis. g 

(5) Stat. 13 El. c. 3. S. 1. 1 Fac. c. 15. S. 2. Palm. 
325. Keb. Rep. 11. pl. 25. Caſ. Temp. Holt. 95. pl. 5. 
Salk. 110. pl. 6. At. Rep. 77. ib. 201. pl. 104. Bur. 
Rep. 439. 472. e 


the 
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.. trading and the petitioning (a) ereditor's 
ebt, and within (6) ſix years next before the 
Nuing of the commiſſion; and to obſerve 
urther, that it is a point not yet (c) ſettled, 
whether committing acts of bankruptcy be- 
Lond ſea, be within the reach of the ſta- 
utes. | 


1. Departing the realm (d). 


By this a man withdraws himfelf from the 
oriſdiction and coerſion of the law, with in- 
d ent to defraud his creditors (e). £ 


(a) 2 Stra. 744. Caf. temp. Talb. 243, 244. Sel. Caf. of 
Evid. 147. See Wil. Rep. 783. pl. 229. | 
| (84) Moſeley 37. Lord Talbot ſeemed of opinion, that an 
act of bankruptcy committed four years before the commiſſi- 
on iſſued, was too ſtale, but on appeal, the Lords, with the 
concurrence of all the Judges, reverſed his decree founded on 
that opinion. Caſ. temp. Talb. 243, 244. By Stat. 21 
Fac. c. 19. S. 14. no bona fide purchaſer thall be impeach- 
ed by virtue of the bankrupt ſtatutes, unleſs the commiſſion 
be ſued forth within we years after the party becomes 
bankrupt. If therefore a commiſſion of bankruptcy could 
not iſſue in any caſe whatſoever, beyond that time, this de- 
claration of the legiſlature ſeems nugatory, for who could 
be affected by an act, which could never exiſt ? But it 
muſt be within fix years, becauſe the petitioning creditor's 
debt, whcreon the commiſſion is founded, mutt have ac- 
crued within that time. Moſeley 37. and the act of bank- 
ruptcy (as obſerved above) muſt be ſubſequent, in point of 
time, to the petitioning creditor's debt. | 

(c) Bern. 162. | EE 

d) Stat. 13 El. e. J. S. 1. 1 Jac. c. 15. 8. 2 

le) 2 Black, Com. 478 8 


A mer- 


4 

9 
2 

* $9 — 
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A merchant departs the realm to merchan. 
dize, and becomes indebted, and to avoid 
arreſts, defers his return; this doth tantamoum i 
to a departing of the realm (a). ... 

If a merchant departs the realm with the 
conſent of his creditors, he does not thereby 
commit an act of bankruptcy. 

A capias de excommunicato capiendo is award- 
ed againſt one, who, for fear of arreſt, de. 
parts the realm, is no bankrupt (5). 4 

The ſame for departing the realm for fear hk 
of an attachment in chancery (G). M0 

In the caſe of one Moodier, a mercer on 
Ludgate-Hill, againſt whom his going beyond 
ſea being given in evidence, it was inſiſted, 
that ſhewing quo animo it was done, (viz. on 
account of having killed his wife) it could 
not be conſtrued an act of bankruptcy; but 
it appearing that his creditors were thereby Wm 
in fact prevented from recovering their debts, 
chief juſtice Reeves held it was, but if that 
fact had not come out, it would have been 
otherwiſe (c). | —_— 


2. Withdrawing out of the king's dominions, to 
any foreign parts, to the intent thereby to 
remain, in defraud of creditors, and not 


(a) Read. Stat. Law. 186. | 
(5) Com. Dig. 523. | 
(c) Cited by Sir John Strange, late Maſter of the Rolls, 
in Degols v. Ward. Hil. 12 Geo. 2. B. R. Bur. Rep. ts 
484 Tri. at Ni. Pri. 37. S. C. & S. P. in totidem werbis. 
return 


Ap. 1. Acts of Bankruptcy. 37 


returning within three months after procla- 


mation (a). | 

| This clauſe ſeems to have provided againſt 
conſequence, not within the letter of any of 
e ſubſequent ſtatutes; for thoſe ſtatutes 
nly make it an act of bankruptcy, to de- 
art the realm, with intent to defraud credi- 
ors; but if an inſolent trader ſhould go a- 
road without ſuch fraudulent intent, and 
ith the knowledge and conſent of his cre- 
itors, and ſhould afterwards remain there, 
Ind become opulent, and pay no regard to 


Di; cccditors, in ſuch caſe it might be doubt- 
ad, whether he was bankrupt, within the de- 


enption of thoſe acts, but the clauſe laſt 
Wncntioned ſeems to have provided a-remedy 


Scan ſuch, as having withdrawn themſelves 


dut of the realm, remain there with intent- 
so defraud their creditors, and in that re- 
ect is more full than the ſubſequent ſta- 

utes (65. . 

3. Beginning to keep houſe (c). 
Keeping in his own (d) houſe, privately, 
lo as not to be ſeen or ſpoken with by his 
| 4 ES Is credi- | 


(a) Stat. 34 & 35 Hen. 8. c. 4. 8. 5. . 
£ % Raf. Pref. to Stat. XV. but ſee Wil. Rep. 429. Ark. 
CP: 77. | | 2 | | 1 
le) Stat. 13 El. c. 7. S. 1. 1 Ja. e. 15. S. 2. 
(4) Or having no houſe of his own, keeping in another 
man's houſe, or in an upper chamber. Stone 124. Keep- 
ing on ſliip-board, is keeping houſe, Stone 123. 80 * 5 
| | N miller 
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creditors, except for juſt and neceſſary cauſe, 
is likewiſe conſtructed to be an intention to 
defraud his creditors, by avoiding the proceſs 
of the law (a). | 
If a tradeſman conceals himſelf, to ab- 
ſconds within his houſe, with deſign to de- 
lay or defraud his creditors, it makes him 
bankrupt (6), though the concealment be 
only for a little time. 3 
Keeping houſe to avoid an attachment, 
for the delivery of goods, no debt being due, is 
not an act of bankruptcy (c); but otherwiſe, 
for fear of an attachment in chancery (d). 
If a man denies (e) himſelf, when he knows 
that a creditor comes for his debt, he will be 
bankrupt (J). . 


miller's keeping in his mill, or a churchwarden in the 
church. Com. Dig. 523. X 
(a) 2 Black. ,y 478. 

() Palm. 325. 2 Show. Rep. 523. 

07 Atk. Rep. 196. pl. 102. | 

(4) Atk. Rep. 240. pl. 131. | 

(e) Lord chancellor Talbot ſaid, that a debtor's denying 

| himſelf to a creditor by note payable at a future day was 

not an act of bankruptcy ; it muſt be a keeping houſe, &c. 

in order to defeat or delay creditors of their debts, which 

could not be in the preſent caſe, becauſe the creditor had 

then no debt due to demand. + Vin. Abr. 61. pl. 14. And 

lord chancellor Hardwicke declared, that a perſon s deny- 

ing himſelf to a creditor who called at 11 o'clock at night, 

was no act of bankruptcy: for it could not be ſaid to be 

done with an intent to defraud his creditors, which is the in- 

prone the acts of parliament require to make a man 
7 05 8 Rep. 201. pl. 104. . 

07) Com. Dig. 323 . 
The 


— 
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The denial of the party muſt be with an 
intent to delay (a) creditors, therefore, being 
denied when (5) ſick in bed, or engaged in 


company, would be no act of bankruptcy (c); 
and L. C. J. Lee held the ſame, where the 


denial was by (4) agreement, in order (e) to 


take out a commiſſion (J). 

If a trader, upon notice of proceſs iſſued 
forth againſt him, keeps his houſe to ſecure 
himſelf from arreſt, and after goeth forth 
again, and then upon like notice, keeps his 
houſe, and then again goeth forth; this — 

f | _ | et 


(a) It muſt be proved that the perſon to whom the par- 
ty was denied was a creditor, for which purpoſe it is ne- 
ceſſary to name him, by Lee Ch. Juſt. at Guildhall. Fack- 
man v. Nightingale. Faſt. 13 Geo. 2. B. R. Tri. at Ni. 
Pri. 38. S. C. S. P. in totidem verbis. Being denied to 
one who came on behalf of a creditor, 1s not ſufficient. 
By Camden Ch. Juſt. C. B. on a trial at Norwich aſkzes, 
in an action of Trover, brought by the aſſignees of a bank- 
rupt. | 
6 If a trader orders himſelf to be denied, circum- 
ſtances may ſhew that he did not do it to avoid payment, 
out arge of ſickneſs or particular buſineſs, Bur. 

ep. 484. . . | 5 

: 7 Tri. at Mi. Pri. 38. S. P. in totidem verbis. e 

(d) But the late Mr. juſtice Foſter held it a ſufficient 
proof of an act of benkragicy ; the fact proved was, 
that the party in conſequence of an agreement made at a 
meeting of the creditors two hours before, (at which he 
and the plantiff were both preſent) was denied to the 
plaintiff's clerk, who was ſent to demand _— At 

ri. at -- 


Guildhall. Bromley v Mundee. 2 June 1756. B. R. 
Ni. Pri. 38. S. C. S. P. in totidem verbis. | 

(e) Field v. Bellamy. Hilary 15 Geo. 2. B. R. 

Y) Tri. at Ni, Pri. 38. S. P. in totidem verbis. 
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eth him not within the ſtatutes of bankrupt, 
becauſe he uſes to go at large, and his policy 
will not always prevent the ſerving of procels 
on him, for he may be met withal unwittingly 
one time or other (a). 5 

The queſtion in the court of Common Pleas 
was, whether a perſon, who had been arreſted, 
and whoſe word the ſherift*s officer had taken 


to put in bail, kept at home, and declared he did | 


fo keep at home, to avoid the conſequence of 
the former arreſt, had by this conduct com- 
mitted an act of bankruptcy or not? The (5) 


court was of opinion that he had; the intent 


(ſaid the court) to defraud his creditors would 


not have been ſufficient to make this man a ü 


bankrupt without doing the act, i. e. keeping 


at home, but he kept houſe, and declared with Ml 


what intent ; the intent need not be put in 
execution, the queſtion is quo animo he kept 
| houſe, he himſelf did the overt act, and de- 
clared his intent. 3 
If a man commits a plain (c) act of bank- 
ruptcy, as keeping houſe, &c. though he after 
goes abroad, and is a great dealer, yet that will 
| not 


(a) Cr. Elia 12. pl. 6. quere tamen, for is not this de- 
laying the creditor? And ſee fol. 34, 35. 

(b) Barnes 160. | | 

(c) If after a plain a& of bankruptcy committed, he 
pays off, or compounds with al! his creditors, he is become 
a new man. Tri. at Ni. Pri. 38. S. P. in totidem ver- 
<2 Salk. 110. pl. 6, Caf. temp. Holt, Ch. Juſt. 95. 
. 1 | | | 


bat PA tw 


an 


cChap. 1. 44%. Bantrupis. 47 
= urge the r (b) act of bankruptcy (c). 
| 4 Ber 5 ers Hop nu we his Goelling barn 
ol. 44. . 
5 4. Abſenting (d). | | 

If a man abſents himſelf for felony, it is an 
act of bankruptcy, if his creditors are there- 
by delayed of their juſt debts, otherwiſe 
not (e). 3 Ro | bes 
Abſenting for fear of being arreſted by a 
cap. de excom. cap. will not make a man bank- 
upt (J); but | + 


Abſenting for fear of being arre ted by 
n attachment out of chancery for non-pay- 
ent of (g) money decreed, makes him bank- 
opt © Dy 3 
lftfa man has no conſtant dwelling, if he ab- 
1 e ſents 


» „ r re W 


XX (2) No act of bankruptcy can be purged but by obtain- 

ng a certificate. So ſaid by counſel. Bur. Rep. 474- 

lach. Com. 485, 486. So ſaid by lord Talbot. Caf. 
ep. Talb. 244. 2 Kel. 239. pl. 191. | 

600) But if the fr a4 was not plain but doubtful, then 

going abroad and trading will be an evidence to explain 

| he intent of the firff act, for if it was not done to defraud 

ereditors, and to keep out of the way it will not be with- 

= the ſtates. Salk. 110. pl. 6. Caf. temp. Holl. C. J. 95. 

(e) Salk. 110. pl. 6. Caf. temp. Holt. C. J. 98. pl. 5. 

(4) Stat. 13. EL. c. 7. S. 1. 1 Fac. c. Fa gs : 

le) See 1. © Departing the realm.” fol. 35. 

(f) Com. Dig. 523. | I. SE 

(9) But it does not, if it were for not making a convey- 

ance. Billingh. 92. pl. 13. 5 ; W 

(4) Com. Dig. 52 3. 
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ſents himſelf from his uſual abode, he hall be 
adjudged bankrupt (a). 4 

merchant indebted departs the realm 
to merchandize, and having loſs by tempeſt Wl 
returns no more, this is not departing, but 
an abſenting himſelf (5). For more of ab. 
ſenting ſee 3. © Begtnning to keep houſe.” 


fol. 37. 

— 7 Taking Gags ( c). 7 
Taking ſanctuary is, when a perſon takes 
refuge in any place, in which the law cannot 7 
be ſo readily executed upon him, and to delay "I 
the payment of his debts to his creditors, viz. 
within the verge of the court, or in aß 
other particular place of refuge: but it ſeems 
that where a perſon hath lived and reſided 
within the verge of the court many years to- 
gether, that ſuch reſidence cannot be deemed Þ# 
an act of bankruptcy, notwithſtanding a per- 
ſon ſo reſident has been declared bankrupt, 

and the commuſſion has even — in the al 
Gazette. 1 
6. Willingly or fraudulently procuring hinſelf „7 
be arreſted (c). 1 
Suffering himſelf to be arreſted, without 
juſt and lawful cauſe, is likewiſe deemed an 3 
attempt | 2 


1 
(a) Com. Dig. 523- 
() Stone 123, 124. 

(e) Stat. 13 El. c. 7. S. 1. 1 Fac. e. 15.S. 2 2, 
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therefore, if he becomes a priſoner in the 
Fleet or Marſhalſea, he will be bankrupt (ö). 
Or if he cauſes a voluntary, or feigned (c) 
action to be commenced againſt him (d). So, 
where the party procures himſelf to be arreſt- 
ed upon a /ham debt, that by the ſtatute of 
Elizabeth, is immediately an act of bank- 
rupt (e). 


7. Suffering himſelf to be outlawed (c). 


one bankrupt (g), nor an outlawry here, un- 


.z ſeemeth (h), or, if it be reverſed before the 
*ﬀ& commiſſion iſſues; or for default of proclama- 
tions after the commiſſion (7) 


(a) 2 Black. Com. 478. 
() Com. Dig 523. 


turned over from one priſon to another ; for this being 


mere form, the bail never juſtify ; per lord Mansfield. Bur. 
Rep. 4 39. ö : 


(4) Com. Dig. 5253. 

(e) 7 Vin. Abr. 62. | | | 

(f) Stat. 13 EL. c. 7 8. 1. . Me. . 8.2. | 
(g) Com. Dig. 524. but in the county palatine of Dur- 


(f) Lev. Rep. 13. Keb. Rep. 11. p 
1 196;: | | 
(i) Com. Dig. 524. 


| attempt to defraud his creditors (a) ; and 


But an outlawry in Ireland does not make 


leſs it be with intent to defraud creditors, as it 


8. Nelding 


(e) As the ſuit of a friendly plaintiff, in order to be 


ham it does. Stone 124. Billingh. 94, 55. Good. 23: | 
25. 2 Sid. 69. 
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8. Trelding himſelf to priſon (a). 

This is to be intended a voluntary yielding, 
and not when a man is impriſoned for non. 
payment of a fine, or any refractory carriage; 
for although the act which cauſeth the impri- 
ſonment be voluntary, yet the mmproonment 
itſelf is involuntary (5). 

B. was arreſted for twenty-eight pounds, 
and though he had money ſufficient to pay the 
debt, yet choſe rather 70 go to priſon, in order, 
as he declared, to force his creditors to come ü 
toa compoſition ; and by lord chancellor 7a. 
bot, this is an act of bankruptcy, within 1 Fac. 
though without ſuch intent yielding himſelf 
to priſon was no act of bankruptcy, unleſs he = | 
lay there two months. = 


9. Departing from his ae houſe (d). 


Lord (c) Mansfield ſaid, if a trader leaves his 1 
houſe, circumſtances may ſnew it was not to 
abſcond. 1 


bY” ; h 

This was an action againſt the defendant = . 
for a falſe return to two feri facias's, and on fa 
evidence the caſe appeared to be thus, viz. e 
the plaintiff ſent into Eſex a writ on meſne ae 
proceſs, and a eri facias againſt one Ward, e. 
Fo and th: 

{a) Stat. 13 EL. c. 7. S. 1. 1 Jac. e. 15. 8. 2. WI 
() Billingh. 95. Good. 25. E aq 
(c) 7 Vin. Abr. 61, 62. hir 


(4) Stat. 13. El. c. 5. S. 1, 
00 Bur, Rep. 484. 


1 Fac. c. I 5. 8. 2. 
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| and both writs were delivered to the ſheriff, 
and Ward was arreſted by virtue of the writ, 
about two hours before the ſheriif took his 
goods in execution by means of the feri fa- 
cias ; ſoon after that arreſt, and before his 
oods were taken in execution, he was car- 
ried to Colche/ter to the officer's houſe, and 
defired the officers that they would not let 
any one know that he was there ; and on be- 
| ing told the next day, which was Sunday, 
that Finch, one of his creditors, aſked after 
him, he prayed, for God's ſake, don't let 


1 him know that I am at your houſe; and upon 
inch's coming the next day to enquire after 


him, he then deſired of the officers, that Finch 


| 1 might be permitted to ſee him. In about a 
ucek after, the ſecond feri facias was exe- 
cuted on his goods; but the ſheriff, ſuppoſ- 


9 ing that he became bankrupt from his firſt 


FF arreſt on the meſne proceſs, delivered the ef- 
ðuects to the aſſignees of the commiſſion of 
bankruptcy taken out againſt Ward, and re- 


turned nulla bona to both the writs of feri 
facias. Upon hearing the evidence, Eyre, 
chief juſtice of the Common Pleas, ordered the 
act of king James 1. c. 15. ſect. 2. which de- 
ſcribes a bankrupt, to be read, and then ſaid, 
that between the time of executing the two 
writs of feri facias, he had been guilty of an 
att of bankruptcy, for that he had withdrawn 
| himſelf from the place of his habitation, and 
had abſented; but ſerjeant Darnell ſaying, 
VVV - 2 w_ 
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that that muſt be done with a deſign to de- 
fraud his creditors, the chief juſtice told him 
his very abſenting himſelf was ſufficient evi- 
dence of the fraud deſigned. Then ſerjeant 
Eyre ſaid, it muſt be a voluntary abſenting 
of himſelf, and not by means of an arreſt 
and the chief juſtice ſaid fo it was here, for 
that it appeared on evidence, (as indeed it 
did) that on the Monday after the arreſt, he 
was diſcharged out of cuſtody on the writ of 
meſne proceſs; and from that time he ſe. 
cretly withdrew. Therefore the chief juſtice MR 
told the jury, that as here appeared not to 
be any act of bankruptcy committed by 
Ward till after the time of the firſt execution, 
upon that return they muſt find for the plain- 
tiff, and that ſince he had between the time 
of the two executions ſo behaved himſelf, as 7 
to make himſelf a bankrupt, by which the 
intereſt in his goods was veſted in the a 
ſignees; they ought on the laſt return to find 8 

for the defendant, which they did (a) accord. MF + 
ingly. „ = | 
On 28 November, Hall rode out of town, WM , 
and returned in the evening, before whicha : 
bailiff had been at his ſhop to arreſt him: 
the next morning he ſent for the bailiff, and 
told him he went out in order to get the term 
of the plaintiff, and now the return of the 
EDS . writ 8x 


(a) Philips & Peck v. ſheriff of Fſſex, at the ſittings i 2 | 
C. J. in London, afler term, before Eyre ch. juſt. 93 


Chap. 1. Ads of Bankruptcy. "= 
writ was out, if they would take out a new 
writ he would give bail, which was done ac- 
cordingly. And this was held to be an act 
of bankruptcy within 1 Jac. 1. c. 15. ſect. 2. 
which ſpeaks of “ departing from his houſe 
« with intent, and whereby his creditors may be 
« defeated or delayed from recovering their juſt 
& (a) debts.” EE os 

Lord chief juſtice Willes was of opinion, 
that a perſon's abſconding to avoid an attach- 
ment upon an award for non-delivery of goods 
purſuant to the award, was not an act of bank- 
ruptcy, becauſe it was not within the words 
of the ſtatute of 1 Jac. c. 15. ſ. 2. which makes 
it an act of bankruptcy in a perſon to depart 
from his dwelling-houſe, in order to avoid 
the payment of a ju? and true debt only, and 
not the delivery of goods, for that is a duty only; 
and lord chancellor (b) Hardzicke declared, 
that he thought the determination of lord chief 
juſtice Willes a very right one, and that he 
was very well warranted by the words of the 
ſtatute, in the diſtinction he made between ab- 
X /conding to avoid a debt, and abſconding to avoid 
a duty only. | . 


10. Willingly or fraudulently procurmp his goods, 
money, or chattles to be attached or ſe— 
quęſtered (c). a 

: D 2 Suffering 

(4) 2 Stra. 809. | N e 
(% Atk. Rep. 196. pl. 102. 
(c) Stat. 1 Jac. c. 15. f. 2. 
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Suffering this to be done by any legal pro- 


ceſs, 1s another plain and dire& endeavour 


to diſappoint his creditors of their ſecuri- 


tyiCa). 
But 
tached, or ſequeſtered without 


tory impropriate, and the tythes are ſequeſter- 
ed for not repairing the chancel (). 


11. Making any fraudulent grant or conveyance 
of his lands or chattles (c). 


Making ſuch a grant, &c. to a friend, or 
ſecret truſtee, of his tenements or goods, is 
an act of the ſame ſuſpicious nature as the 
laſt (d). EE 

And therefore, if he makes a grant, or 
conveyance fraudulent within (e) ſtat. 13 El. 
c. 5. or ſtat. 27 El. c. 4. it makes him bank- 
rupt (J), and if he makes a fraudulent grant, 


&c. he will be bankrupt, though he after- 


wards appears publicly upon the exchange, 


&c. (g). 
A conveyance 


(a) 2 Black. Com. 478. 

(5) Com. Dig. 523. | 

(c) Stat. & go E . . 

(4) 2 Black. Com. 478. 

(e) See what conveyances are fraudulent within theſe 
ſtatutes, in 2 Com. Dig. 461, 452. Veſ. Rep. 280. 

(f) Com. Dig. 525, 

(g) Com. Dig. 525. but Hut. 42. 43. ſeems contra. 


See At K. Rep. 241. 


he is not a bankrupt if his goods are at- 
is Procure- 
ment; as, upon an attachment out of a court 
for his default, or laches; ſo, if A. has a rec- 


RR) 
9 a, 
4.3 


4 FSE . 38 ; N 
—.. PPP ↄĩ];UU.. FS 
4 N F 8 "OF N 8 4 Pt = x 8 tal 


88 


ge RG 


BY 


8 IS AE 
8 TOR 


N 
VE © AF, 


. 


8 * r 
— ag 7 


8 ” 


n . « * a . 1 
We ccc 7 wm 2 
2 . PP F 
. i 
l T. S ARG. 
= 2 ("of 


1 
1 
3 
YO 
_ 
KL 
5 
2 
a 
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A conveyance by a trader of his whole ſub- 
ſtance, to a particular creditor, himſelf conti- 
nuing in poſſeſſion, and acting as viſible own- 
er; though the conveyance be made by way of 
ſecurity, and for valuable conſideration, is 
fraudulent and a ſpecific act of bankruptcy, 
within the above clauſe (aa7·ſm 
If a bankrupt might convey all to a favou- 
rite and friendly creditor, juſt before commit- 
ting an act of bankruptcy, the whole power 
of ſelling his effects, calling in his debts, and 
ſettling. his accompts, muſt be in ſuch ſingle 
and particular creditor ; he muſt have a right 
even to the cuſtody of the books and papers ; 
whereby the worſt and moſt dangerous pri- 
ority would prevail, depending merely upon 
the unjuſt or corrupt partiality of the bank- 
rupt (6). | 
Such preference (c) is a fraud upon the 
whole bankrupt law, and would defeat the 
two main objects it has in view; to wit, the 
management (d) of the bankrupt's eſtate, 
f and 


: (a) By Lord Mansfield. Bur. Rep. 484. 2 Bur. Rep. 
820 t | | 


(%% By Lord Mansfield. Bur. Rep. 477. | 

(% A Trader, even before bankruptcy, cannot prefer 
One or more creditor or creditors to the reſt by a convey- 
ance of his whole eſtate and effects. So faid by lord 
Mansfiell. Bur. Rep. 484. 2 Bur. Rep. 829. | 

(4) The law gives the management to perſons choſen 
by the creditors, under the direction of commiſſioners, and 
the controul of the great ſeal. By lord Mansfield. Bur. 


ditors (5). 
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and an equal (a) diſtribution among his cre- 
A caſe happened, where a conveyance calcu- 
lated to poſtpone one creditor to the reſt, was 
held an act of bankruptcy. It came on before 
lord Hardwicke the late lord chancellor, at 


Lincolis-Inn Hall, 31ft July, 1755. One Gay- 


ner, a trader, had made an aſſignment on the 
7th of June 1755, of all his effects, goods, ſtock 


in trade, and book debts, (except houſhold 


goods, watches, plate, bills of exchange, in- 
land bills, promiſory notes, and caſh then by 
him) to truitees, in truſt to pay themſelves and 
all the reſt of his creditors, except Ford the 


petitioner. But the truſtees declined to a& 
under this aſſignment. He executed another, 


on the gth of June 1755, wherein the truſ— 


tees were to pay themſelves, and all the credi- 


tors mentioned in a ſchedule ; (in which ſche- 
dule, the petitioner was not included :) and in 
this ſecond aſſignment, a large parcel of gin- 
ger, as well as the things abovementioned, were 
excepted. 


Ford 


(2) An equal diſtribution among creditors, who equa]- 
ly "hs a general perſonal credit to the bankrupt anxi— 
ouſly provided for ever ſince the act of 21 Jac. c. 19. By 
lord Mangfielil. Bur. Rep. 477. Lord Hardwicke often 
delivered hinſe!f to the fame effect. See Ah. Rep. 183. 
229. 233- By the legiſlature, 5 Geo. 2. c. 30. ſ. 24. 

(5) By lord Mans/eld. Bur. Rep. 476. 
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Chap. I. Acts of Bankuptcy. 51 
Ford inſiſted that he alone could chuſe aſſig- 
nees; ſince the other creditors claimed under 
the aſſignment. 8 | 
Lord Hardwicke was clear, © that the ex- 
« ecuting the deed on the gth of June was an 
4c act of bankruptcy.” And all that heard his 


determination, were of the ſame opinion: and 


every body concerned acquieſced in it. Where- 
upon the creditors mentioned in the ſchedule, 
conſented to wave all benefit or advantage un- 
der that aſſignment; and all proved their debts, 
in order to receive an equal dividend with Ford: 
and the creditors proceeded to a choice of new 
allignees. | 4 | | T7 | 
The framers of this deed executed by Gay- 
ner, took for granted, © that if it had been 
& a conveyance of all his effects, it muſt be 
% (a) bad;” and therefore they colourably 
(b) excepted parts. But the contrivance did 
not prevail, even ſo far as to bear an argu- 
ment; or ta be thought by any body worthy 
of a trial. 5 N 
There is a great difference between the con- 
veyance of all, and of a part, a conveyance of 
a part may be public, fair and honeſt; as a 
trader may ſell, ſo he may openly transfer 
many kinds of property, by way of ſecurity. 
But a conveyance of all, muſt either be frau- 


D 4 dulently 
hon, By Ly Marsfeld. Bur. Rep. 484. 2 Bur. Rep. 
* By Lord Mansfield. 2 Bur. Rep. 832. 
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dulently kept ſecret, or produce an immediate 
abſolute bankruptcy. + 


It has been argued, * that after a reſoluti- 


on taken by a trader, to commit an act of bank- 
ruptcy, the trader ſo reſolving to become bank- 
rupt, might lawfully prefer a juſt creditor by 
conveying part of his effects, to ſatisfy that cre- 
ditor's debt, 


It is not neceſſary to determine that queſti. 


on, in this cauſe ; for here the conveyance is 
of all : and therefore lord (a) Mansfield would 
only fay, that no ſuch propoſition was yet eſta- 

hed - much leſs in the extent whereto 
it had been urged; but he faid (6) after- 


wards, that a trader might pay a particular 


creditor, or he might mortgage a part of his 
eſtate or effects (at leaſt) to a particular cre- 


ditor, provided he delivered poſſeſſion at the 


ſame time. | | 
L. (c) a trader, being really indebted to 
W. (in about 1840.) ſent for W; told him 


“ he could not ſtand his ground,“ and pro- 


poſed to ſecure him. Accordingly, he ex- 


ecuted a general aſſignment to W. of every 
thing that he had in the world: but after 
payment of W's debts, it was to be in truſt 
for L. himſelf, as to the reſidue. A defea- 


zance in a ſeparate deed, was ſoon after ex- 


ecuted, 


(2) Bur. Rep. 477, 478. 2 5 
(5) Bur. Rep. 434 2 Bur. Rep. 831. 
(c) 2 Bur. 827 
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Chap 1. Act f Bankruptcy. 35 
ecuted, making the aſſignment void, upon 
payment of all the money due to W. (who 


had been concerned with L. in circulating 


notes, many of which were out ſtanding :) 
but neither the aſſignment nor defeazance 
particularly liquidated how much money was 
due from L. to M. The deed of aſſignment. 
recited L's being obliged, upon urgent and 
“ neceſſary buſineſs, to leave London; and 
&« that he could not raiſe money ſoon enough 
to anſwer all the demands that V. had upon 
« him.“ There was no counter part of this 
deed: and the original remained in the keep- 
ing of L. the aſſignor. No poſſeſſion was de- 
livered : only L. gave a letter of attorney to 
B. his own clerk, (a perſon privy to the 
whole,) to collect, receive, diſpoſe, &c. the 
goods {till continuing in L's houſe. No no- 
tice was given to L's debtors, it was reſolved 
by the court of king's bench, that this deed 
alone was itſelf an act of bankruptcy. That 
it was within 21 Jac. c. 19. ſ. 2. and, if per- 


| Y , mitted would defeat the whole ſyſtem of the 
X bankrupt (a) laws. That the circumſtances 


confirmed this: particularly, there being no 


viſible change of poſſeſſion, a ſecret tranſaction, 
no (6) notice, &c. 


Every transfer of property, by an inſolvent | 


dcbtor, to one not a creditor, though for valu- 


os: Able 
1% „ 8 Mane Bur. Rep. 467. 2 Bur. Rep. 
(%) By Lord Mansfield. 2 B:r. Rep. 570 | 
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| able conſideration, unleſs in truſt for creditors, 
is an act of bankruptcy, within this clauſe of 
the ſtatute. 


12. Obtaining any protection ( otherwiſe than be- 
ing lawfully protected by privilege of Pre: 
ment ) (a). 


Procuring any protection, not being himſelf 
privileged by parliament, in order to ſcreen his 
perſon from arreſts, is alſo an endeavour to 
elude the juſtice of the law (6). 

But if any one be protected as the king's 
fervant, it does not make him bankrupt (c) 

No (4 ) merchant or trader whatſoever, 
within the deſcription of the ſtatutes againſt 
bankrupts, who ſhall put himſelf into the ſer- 
vice of an ambaſſador, or public miniſter, ſhall 
have any privilege (e). 

It ſeems, therefore, that a perſon” 8 ( f ) pro- 
curing himſelf the e of an ambaſſa- 


dor, 


(a) Stat. 21 Jac. « C. 19. £2, 

(8) 2 Black. Com. 478. 

(c) Reſolved in Sin. 21. pl. 21. | 

(4) Lord chancellor Talbot ſand, that the exception of 
perſons trading relates only to the ſervants of ambaſſadors, 


the parliament never imagining that the miniſters theu- 


ſclves would trade. Caf. Temp. Talb. 282. 
(e) Stat. 7 An. c. 12. ſ. 5. 
(f) That is one who is otherwiſe liable to a commiſſ- 


on, as to the quantity and nature of the demand acl _ 


trading. 


Chap. 1. As of Bankruptcy. 3 
dor, or public miniſter, is an act of bank- 
ruptcy, within the above clauſe of ſtat. 21 
Jas. as it defeats or delays creditors, or tends 
WM 13. Preferring unto his majeſiy, or unto any of 
_ the king's courts, any petition or bill again/t 
his creditors, or any of them, thereby de- 
firing or endeavouring to compel them to ac- 
cept leſs than their juſt and principal debts, 
or to procure longer | more |] days of payment, 
than was given at the time of their original 
contracts (a). >» 

' Theſe are an acknowledgment either of his 
poverty or his knavery (C).: 
But if the creditors, upon requeſt, enlarge 

the time for payment, it does not make the par- 

ty bankrupt (c). : 93 | 
But theſe fort of petitions or bills will (d) 
not now lie. ed 

14. Being arre/ted for debt, after his arreſt, ly- 
= ing in priſon two months upon that, or any 

' other arreſt or detenſion for debt (e). 

Ihe inability to find bail, in order to ob- 

IX tain his liberty, argues (/) a ſtrong defici- 


of. | | ency 
8, : EE 
5 (%) Stat. 21 Jac. c. 19. f. 2. 
% 2 Black. Com. 478. 
% Com. Dig. 524. . 
Ti- % By lord keeper Jeffries. Vern. 152. 


e) Stat. 1 Jae.-c.:15. . 2. 21 lac c. 10, f 2 
„%) 50 faid by Mr. juſtice Hi/mor, (now L. C. J. C. 
B.] 2 Hur. Rep 8179. | | | 
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ency in his credit, owing either to his ſu. 
pected poverty, or ill character; and his (a) 
neglect to do it, if able, can ariſe only froma 
fraudulent intention; in either of which caſes 
it is high time for his creditors to look to 
themſelves, and compel a diſtribution of his 
A . 
Billingburſt (b) ſeems to be of opinion, 
that if a perſon lies in priſon two months 
on an arreſt upon a bond before the Day of ü 
Fayment, in order to oblige him to find ſure. 
ties, according to the cuſtom of (c) London, 
that he will have committed the act of ban. 
ruptcy ſpecified in this clauſe of the ſtat. of 
21 Jac. But Mr. Serjeant (d) Goodinge ſeems 
(e) doubtful, for (ſays he) though it be de.. 
bitum in preſenti, and ſo a releaſe of all debts, k 
will (f) bar it, yet it is not properly a debt 
within the words or intent of the ſtatute, for 
that muſt be ſuch a ſtep, for which a cauſe 
of action is given, and there can be no cauſe 
of action properly, till the forfeiture ; for 
the (g) obligation is guided by the e | 
an 


(a) 2 Black. Com. 478, 479. | 
(5) Judges reſolutions on the bankrupt ſtatutes, 96. 
(c) Ventr. 29. 8 Rep. 126 a. Hob. 86. | | 
(4) Law againſt bankrupts, 26. 5 
(e) And therefore the ſerjeant ſubmits his reaſons to the 

judicious reader. | | 
(/ ) Cre. Fac. 300. pl. 4. 3 | | 

(g) Lord Hardwicke, on another occaſion, ſaid, the pe" 

nalty in an obligation was delitum in preſenti, and 


the condition only ſuſpended it, ſo that it was looked 
upo 5 _=_ 


Chap. 1. Ach of Bankruptcy. 57 
and the cuſtoms of London will not help it; 
for the cu/tom is not that the Party ſhall be 
arreſted for payment of the money, but to find 
better ſureties; and the ſtatute only intends 
detenfion in priſon for a juſt (a) debt, really 

We entirely agree with the ſerjeant, and 
further, that the cuſtoms of the city of Lon- 
don cannot be taken notice of, even by the 
ſuperior courts at Weftminfter judicially, un- 
leſs they be (5) certified by the recorder Ore 


upon as a debt from the time of the execution of the bond. 
Ai. Rep. 1 44 | 5 | PE 
(a) The ſerjeant conceives the meaning of this to be for 
debt originally; and not debt by reaſon of a fine im- 
oſed, &c. for the ſtatute hath reſpect to creditors either 
- way of contract, exchanging, buying, &c. and not 
fines or amerciaments, &c. which no way reſpe trade, 
Good. 25. and Billinghurſt ſeems to think that a fine judi- 


cially impoſed for ſoine contempt is not within the mean- 


ing of the fats, which were made for the relief of credt- 
_ only, who had intruſted the party offending. Bil- 
ing, 95. | | | 
(b) The judges in Weſtminſter-hall cannot take no- 
tice of the cuſtoms of the city, unleſs certified. So ſaid 
by Mr. Juſtice Deniſon, on his delivering the opinion of 
the court, in the cauſe of Harriſon, chamberlain of 
London, v. Alexander, one, &c. 180. Thoſe proceed- 
Ings are well worth the peruſal of every gentleman in 
the profeſſion, for the arguments are accurately and 
judiciouſly taken; but the opinion of Mr. Juſtice De- 
niſon ſeems to admit of ſome degree of limitation, for 
the diſtinction laid down is this: If a judgment be gi- 
ven in London, and it comes into the King's Bench, that 
court ought to take notice of the cuſtoms of Landon, 
becauſe in the city courts, it is not neceſſary to alledge 
„ | Fenus ; 
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tenus; much leſs then can the commiſſioners 
of bankrupts take notice of them without 
erte on nt 
Lord (a) Talbot (after mentioning the (5) 


laws whereby perſons having bills, bonds, 3 


promiſory notes, or other perſonal ſecurity 
for their money payable at a future day, are 
enabled to prove their debts under commit. 
ſions of bankrupt, and alſo to petition for, 
or join in petitioning for the ſame) was of 


opinion, that the debtor's denying himſelf to 
ſuch perſons was not an act of bankruptcy ; it 


muſt be in order to. defeat or delay creditors 
of their debts, which could not be here, be- 
cauſe ſuch perſons had then no debt due to de- 
mand. Uo 

If a ſtatute trader owes me twenty (or ten) 
pounds, and be arreſted for it, and lie in 
priſon two months, this makes him bank- 
rupt, which the (c) ſerjeant thinks is durus 
ſermo. "5 | 


the cuſtoms, and therefore if the court of King's Penc/ 
did not take notice of them, they would reverſe a judg- 
ment without reaſon. But if a cuſtom be in another 
place than London, the King's Bench will not take notice 
of it, in the original action in their court, unleſs it 
be alledged. Rol. Rep. 106. See 2 Str. 1187. Forte/c. 
Rep. 347. 3 Atk. Rep. 44. pl. 18. 

(a) 7 Vin. Abr. 61. pl. 14. See Ati. Rep. 196. pl. 
102. ; | 
Stat. / Geo. c. 3zi. 5 Geo. 2: e. 30, f. 22. 
(e) Good. 25. 8 


Where 


Ii 2 
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Where bail is really put in, the bankrupt. 
cy only relates to the time of (a) ſurrender, 


the moſt ſubſtantial trader 1s liable to be ar- 


reſted, and the mere being arreſted is no pre- 
ſumption of inſolvency : the preſumption 
from his lying in priſon two (6) months, 
without being able to get bail, is a very 
ſtrong one: bailing in order to turn the de- 
fendant over from one cuſtody to another is 
mere form; the bail never (c) juſtify; and 
upon caſes of ſuperſeding actions by reaſon 
of the plaintiff's not proceeding upon them 
within two terms, being merely turned over 


(a) A. being arreſted puts in bail, afterwards he ſur- 

renders in ditcharge of his bail, and lies above two 
months in priſon, he is bankrupt only from the time 
of his ſurrender, not from the time of his arreſt, Re- 
ſolved unanimouſly ; Tribe v.- Webber. Hilary, 17 Geo. 
2. See S. P. in Bur. Rep. 438. 2 Bur. Rep. 815. Tri. 
at Ai. Fri. 37. The beſt man upon the Exchange may 
be arreſted and put in bail, and afterwards become poor, 
and fo be forced to ſurrender himſelf to fave his bail, and 
it would be hard to conſtrue him a bankrupt from the firſt 
arreſt, when he was able. 2 Show. Rep. 254. 
(5) Lying in prifon two lunar months, makes the 
party bankrupt from the firſt arreſt, and although the 
commiſſion was taken out before the two months were 
expired, yet he appearing to be bankrupt by relation 
to a time before the ſuing it out, it was held ſufficient. 
Adjudged by L. C. J. Raymond. Beawes's Lex Mercat. 
rediviv. 489. Lord Hardwicke ſaid, that the word 
'** months” in an act of parliament, mean lunar. 
3 Atk. Rep. 346. | l 


. 


(c) By lord Mansfield. Bur. Rep. 439. 


from 
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from one cuſtody to another, is always con. 
ſidered as a continuance of the ſame impri. 
ſonment, and the bankruptcy has relation 
to the firſt (a) arreſt. 9 

This act of bankruptcy ſeems ſubſer vient ⁵⁶ 


to very bad purpoſes, as for inſtance: 4 
Suppoſe a man of an iniquitous diſpoſition, 


forms a ſcheme of getting into his poſſeſſion, 
the eſtate and effects of a third perſon; he 
makes a falſe affidavit of a conſiderable debt, 
and procures the defendant to be arreſted on 
a writ, returnable the laſt return of Trinity 
term, he contrives that the party (who, in- 
nocent and ignorant of the proceedings, is 
eaſily laid hold of) be taken ſo ſhort a time 
before the return of the writ, that he is not 
able to ſettle his accounts, and convince his 
friends of the injuſtice of the demand; ſo 
as to put in bail to the ſheriff, before all the 
ſuperior courts at Męſtminſter are up for the 
vacation. Being thus precluded, therefore, 
of juſtifying his bail in court, the plaintiffs 
_— refuſes to accept a juſtification 
thereof at a judge's chambers, by this means 
the defendant is compelled to lie in priſon till 
the next Michaelmas term; in the interim, 
(two months having elapſed) the defendant 
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has committed an act of bankruptcy, by hy- : 
ing in priſon two months. The perjured n 
: | J. 

(c) By lord Mansfield. Bur. Rep. 439, 440- By L. a 


C. J. Hilmot. 2 Bur. Rep. 819. Bul. Ni. Pri. 39. S. P. 
plain- 
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IT plaintiff becomes now the perjured petition- 
ing creditor, and, in order to carry on this 
XE horrid ſcheme, we preſume he will not find 
it difficult to provide one more perſon, as 
infamous as himſelf, to ſwear to the trading, 


(a) and the act of bankruptcy; and that 
he may have immediate poſſeſſion of the un- 
fortunate perſon's all, an aſſignment is ex- 
ecuted to him at the firſt meeting, which is 


always a private one; and in order more ſe- 
2X curely and effectually to compleat his vil- 
lainy, the commiſſion may be opened on a 
X Tre/day, whereby it cannot be publickly known, 
till Saturday or Monday perhaps; thus the 


pretended creditor has a week to confiſcate 


the effects: and where do you think to find 


any of the parties criminally concerned, by 


the time a proſecution can be commenced ? 


In order to remedy this inconvenience let # 


| law paſs, that a compulſive act of bankruptcy 
"XX ſhall not for the future be deemed a valid one, 


and that the defendant inſtead of juſtifying 
his bail in court, (where it cannot be done in 
time) ſhall be at liberty, within two months 


(a) If the commiſſioners would inſiſt on the trading, 


1 the act of bankruptcy, and the petitioning ereditors 
= debt, being proved by three different perſons, it would 


be a great means towards, if not totally prevent theſe 
| In1quitous proceedings; and we apprehend the com- 
miſſioners would be juſtified in ſo doing, becauſe it is 
Iud down, that the creditor of a bankrupt is no legal 
witneſs. See 12 Vin. Abr. 11. pl. 28. But quere whe- 
ther this mult not be underſtood as a trial at law only. 


after 
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after the return of the writ (a), ro enter into a 
bond in ſuch ſum and with two ſuch ſuffi. 
cient ſureties as any of the judges of that 
court, out of which the writ iſſues, ſhall ap- 
prove of, to pay the debt and coſts when e. 


gally recovered ; and that in caſe the defen- 


dant ſhall neglect to enter into the bond, 
within the time aforeſaid, that ſuch neglect 
ſhall be an act of bankruptcy, and ſhall re. 
late (as in other caſes) to the time of the 
firſt arreſt ; by this means a juſt debt will be 
ſecured, and an unjuſt one detected. 


15. Being arreſted for one hundred pounds © 


more, of juft debt, after ſuch arreſt, gif. 


ing out of priſon (b). 


No man would break priſon, that was able 
and deſirous to procure bail, which brings MM 


it within the reaſon of the laſt caſe (c). 


Lord Mansfield held that a perſon's being 1 1 


permitted, at his own defire, to go out of 
the county, in which he was arreſted, was 
not ſuch an eſcape, as that he ſhould be there- 
by rendered a bankrupt and a criminal ; for 


the act clearly intended ſuch an eſcape made 
by a priſoner, as ſhewed that he meant to run 
away, and thereby defeat his creditors ; but 


(2) See fat. 4 Geo. 3. c. 33. 
(5) Stat. 21 Jac. c. 19. f. 2 
(c) 2 Black, Com. 479. 


certain) 
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@ certainly a man ſhould not be made a crimi- 
nal, where he had not the leaſt criminal in- 
tention to diſobey any law whatſoever. That 
it was no (a) eſcape at all in the ſenſe of the 

act of (6) parliament ; he remained ſubſtan- 
WF tially in cuſtody, notwithſtanding his being 
carried into another (c) county. 


16. Paying to the petitioning (d) creditor, or 
= delivering to him goods or ſecurity for his 


a) Wilmot (L. C. J. C B.) laid it down, that the 
act which renders a bankrupt a criminal, muſt mean 
an eſcape againſt the conſent of the Sheriff; a running 
away, and breaking his priſon. Bur. Rep. 440. It is 
obſervable, that even L. C. J. Wilnot cites che clauſe 
of a ftatute on this occaſion which was repealed near 
o yeays before; for lord chancellor Hardwicke ſaid, 
that one of the deſcriptions to conflitute a bankruptcy, 
was ſuing out an original writ, Ec. Another, an ar- 
reſt, and procuring common or hired bail, &c. that theſe 
being found inconvenient gave riſe to the clauſe of 10 An. 
c. 15. Sec. 4. What afts of bankruptcy are repealed.” 


g 4 5 fol. 66. 
1 (5) Stat. 21 Jac. c. 19. ſ. 2. 
(c) Bur. Rep. 439. 3 | 

as (4) And the receipt of fuch goods or other ſatisfacti- 
Co dn, ſhall be a forfeiture as well of his whole debt, 
or of the whole he ſhall have received, and the fame 
1 all be paid back and delivered up, or the full value 

= hereof, to be divided amongſt the other creditors ; 
unn nd ſuch commiſſion ſhall be feperfeded ; and it ſhall 
ut be lawtul for the lord chancellor to award to any cre- 
at er petitioning, another commiſſion. Stat. 5 Geo. 2. 


r. 30. . 24. This proviſion was to prevent knaviſh 
Combirations between the creditors and bankrupt, in 
rder to obtain the benefit of a commiſſion, 2 Black. 


om. 480. . 
U | | debt 3 
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debt, whereby he ſhall privately Have 
more in the pound, than the other cred. 
tors (a). : 


LY 


Nothing can explain this act of bankrupt. 


cy, better than the legiſlature has, in the 
preamble of the above clauſe of the ſtatute; 
the words are : : 

© Whereas commiſſions of bankrupt are 
frequently taken out by perſons who by mean: 
of ſuch commiſſions (on a compoſition pro. 
poſed by the bankrupts) and on promiſe not 
to execute the ſame; prevail with and extort 
from the bankrupt their whole debts, or much 


greater part thereof than ſuch bankrupts pay 
to the [other] creditors, or otherwiſe get 

from ſuch bankrupts, goods or other real or 
perſonal ſecurity, which is contrary to the | 8 


true intent and meaning of the ſeveral ſta- 


tutes made concerning bankrupts, which ſaid 3 
ſtatutes intend, that all ſuch bankrupt's cre- . 
ditors ſhall be on an equal foot, and not one 


preferred before another, or paid more than 
another, in reſpect of his or her debt (6).” 


17. Neglecting to make ſatisfaftion for any ji 


debt to the amount of one hundred pound, 
within two months after ſervice of Jegal = 
| | | P roceſs, vg 


(a) Stat. 5 Geo. 2. c. 30. ſ. 24. 
(5) Preamble to Stat. 5 G. 2. c. 30. ſ. 24. 
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A 3 Chap. . Act of Bankruptcy. | 65 
= proceſs, for ſuch debt, upon any trader hav- 
ing privilege of parliament (a). 
XX Hear the legiſſature's reaſons for declaring 
"Wthis to be an act of bankruptcy, viz. © To 
(6) /upport the honour and dignity of parlia- 
ient, and good faith and credit in commercial 
ealings which require that in caſes of bank- 
Fr uptcy the laws /hould have their due cones | 
and that no merchants, bankers, brokers, fa 
KKors, ſcriveners, or traders, within the deſcrip- 
ion of the ſtatutes relating to bankrupts, hav- 
9 1 ing privilege of parliament, in caſe of actual in- 
eolvency, Huld, by any privilege whatever, be 
exempted, from doing equal juſtice to all their 
rreditors.“ . = 
hut in order to make this a perfect and com- 
plete act of bankruptcy, it is neceſſary for a 
he | creditor (c) to make and file on record, in one 
of the courts at We/tmin/eer, an affidavit that the 
Inebt is juſtly due to him, and that his debtor, 
Is he verily believes, is a merchant, &c. with- 
In the deſcription of the ſtatutes, relative to 
\EÞankrupts (d). 
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3. Evidence 


F () Stat. 4 Geo. 3. c. 33. f. 1. 
1511 | : | 
/ H ) The Cr of parliament in the preamble to 
| tat. om 3. C. 33. . | 
) For the ſufficiency of his demand for this pur- 
mn pole, ſee debt of the petitioning creditor. fol. 68. 
| (4) Stat. 4 Geo. 3. c. 33. ſ. 1. = 
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3- Evidence of adts of bankruptcy. 


A man cannot be an evidence to prove an 
act of bankruptcy committed by himſelf (a); 
but may be admitted to give evidence as to the 
time (6) of the act of bankruptcy (c), his 
confeſſion to a third perſon, that he had gone 
out of the way, to avoid being arreſted, is evi- 
dence (d). 

A creditor of the party is no legal (e) witneſs 
to prove either the act of bankruptcy or the 
trading; but this muſt be underſtood on a trial 
at law only. 


4. What acts of bankruptcy are repealed. 


The following (J) acts of bankruptcy are 
(O repealed, viz. Being indebted in 100L. or 
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(a) So ſaid by lord Hariliaucte, ch. juſt. in Evans v. 
Gould. Hil. 8 Geo. 2. 2 Stra. 829. 12 Vin. Abr. 11. 
pl. 28. S. P. Tri. at Ns. Pri. 38. S. C. S. P. in totilen 
verbis, Caſ. Temp. Hardw. 267. | 5 4 

() So a verdict upon an iſſue directed out of t] 
cery, to which only one of the defendants was party, 
may be received againſt all the defendants, to prove the 
time of the act of bankruptcy. Leyfold v. Banſcroſ. 

By Lord Raymond ch. juſt. 8. C. & S. P. in Tri. at Ai. 
Pri. 38. in totidem verbis. 

(c) By Lord Raymond ch. juſt. 2 Vin. Abr. 28. 

(% Evans v. Gould. 

(e) See our note (a) in fol. 61. 

(J) They were acts of bankruptcy by ſtat. 21 Jac. 

e. 19. | | 

() By ſtat. 10 An. c. 15. ſ. 1. Becauſe it had been 

found by experience (ſays the preamble to this _ 3 
tha i 
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Chap. 1. As of Bankruptcy. 67 
more, and not paying or compounding for the 
lame within (a) fix months next after the ſame 
grew dus, and the debtor arreſted for the ſame, 
or within fix months after an original writ 
ſued out to recover the ſaid debt, and notice 
thereof given to the party or left for him in 
writing, &c. at his houſe or laſt place of abode; 
A | SO | or 


that many and great miſchiefs and inconveniences had 
happened, eſpecially of late, to trade and credit in ge- 
neral, by reaſon of the ſaid deſcriptions of a bankrupt. 
Lord Hardwicke doubted whether this ſtatute intended 
any more than to repeal ſome part of the ſtatute of 21 
Jac. which conſtituted an act of bankruptcy ; and not- 
the deſcription of the trade or occupation of the perſon 
againſt whom the commiſſion iſſued; and that as all the 
bankrupt acts had the deſcription of uſing the trade of 
merchandize, and getting his living by buying and ſell- 
ing, if the conſtruction that ſtat. 10 An. repealed the 
Ceſcription of the trade of the party, ſhould prevail, 
the deſcription of a bankrupt, by the expreſſion of buy- 
ing and ſelling, was as much repealed as the other. Con- 
ſider (continued lord Hardawicke) how much is recited 
by this ttatute, not the whole deſcription of a bank- 
rupt, or the general or common qualifications of the 
perſon of a bankrupt, or his buying and ſelling, &c. 
If ſuch a conſtruction was right, then all the other acts 
of parliament would be repealed. It is only particular 
acts of bankruptcy, which are made void, and not the 
338 of the perſon; and he had no doubt him- 
elf, but that the conſtruction he had put upon this re- 
pealing ſtatute, was the proper and only ſafe conſtruc- 
tion. At. Rep. 142. 

(4) This act of bankruptcy is now revived again, as 
to members of parliament, except only that it is two 
and not fix months, and that the writ muſt be ſerved 
perſonally, and not left at the party's houſe, by ſtat 
4 Geo. 3. c. 43. | | 
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or being arreſted for 100. or more of juſt 
debts, at any time after ſuch arreſt, procuring 
his enlargement by putting in common or hired 
(a) bail. | DAD LD 
3. The debt of petitioning (5) creditor. 
No commiſſion of bankrupt (to prevent the 
taking them out (c) maliciouſly) ſhall iſſue, 
unleſs the ſingle debt of one creditor, or of 
more perſons, being partners, petitioning for 
the ſame, amounts to one hundred pounds, or 
| unleſs the debt of two creditors petitioning, 
amount to one hundred and fifty pounds; or 
unleſs the debt of more creditors. petition- 
ing amount to two hundred pounds; and the 
creditors petitioning ſhall, before the ſame be 
granted, make affidavit, or ſolemn affirmation, 
before one of the maſters in chancery, of the 


truth of their debts (d. 
| The 


(a) It is obſervable, that even lord chief juſtice Mil- 
mot cited this clauſe in the court of King's Bench, ſo late 
as Hilary term, 31 Geo. 2. (Bur. Rep. 440.) when it 
had then been repealed near fifty years. 

(% Lord Hardwicke ſaid, that a creditor was not 
wantonly to take out a commiſſion againſt a debtor, 
unleſs it was upon a plain and expreſs a& of bankrupt- 
cy, Atk. Rep. 139. pl. 80. and that he had not the 
ſame election as a common creditor, for by the very pe- 
tition, he hath made his election. Ark. Rep. 83. and 
that if he was to proceed at law, it would ſuperſede the 
commiſſion. Atk. Rep. 154. pl. 93. | 

(c) Preamble to Stat. 5 Geo. 2. c. 30. ſ. 25. 2 Black. 
Com, 480. 85 

(4) Stat. 5 Geo. 2. c. 30. ſ. 23. 


Wirren 12 2 * 


Chap. 1. Debt of petitioning Creditor. 69 
The law does not look upon perſons, 
' whoſe debts amount to leſs, to be traders 
conſiderable enough either to enjoy the be- 
gnefit of the ſtatutes themſelves, or to intitle 
the creditors, for the benefit of public com- 
merce, to demand the diſtribution of their' 
effects ca). | 3 1 
be petitioning creditor's debt muſt be a 
| legal (b) one, and therefore an aſſignee (c) of 
a bond cannot obtain a commiſſion ; nor muſt 
it be of above ed) ſix years ſtanding (e). ; 
The bankrupt petitioned to ſuperſede the 
commiſhon againſt him, becauſe the petition- 
ing creditor's debt aroſe only from a note that. 
had been indorſed to him after the petitioner 
had committed an act of bankruptcy; but 
as it appeared that the note itſelf was given- 
= -efore (f) any act of bankruptcy, though 
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(4) 2 Black. Com. 475. _ „ 

(„ It a debt in /aw is not made out, though ever ſo 
2 a caſe of a debt in equity, it will not be a founda- 
tion for a commiſſion of bankruptcy, by lord chancellor 
Hardwicke. 2 Veſ. Rep. 407. pl. 130. | 

(c 2 Stra. 890. 2 Kel. 6. pl. 8. Wil. Rep. 783. 
Sel. Caſ. of Evid. 168. = ne | 
| (4) Sel. Caf. of Evid. 148. 2 Stra. 746. contrary, 
are not law. . | 

(e) Moſeley, 37. : N | 
The debt of the petitioning creditor being a 
note from the bankrupt after he became bankrupt, 
lord Raymond was of opinion it was a void commilſion, 
the acts of a man after an act of bankruptcy being 
void. 2 Stra. 744. Caf. Temp. Talb. 243, 244. Sel. 
Caf. of Evid. 147. ONO A. had 100 J. owing 


indorſed 
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(a) indorſed after, Lord chancellor Hardwicke 
thought it a debt upon which the petition. 
ing creditor might take out the commiſ. 
ſion (b). | | 


The executor of a bankrupt, unleſs the 


commiſſion againſt his teſtator has been ſu- 


perſeded, cannot take out a commiſſion of | 


bankruptcy for a debt due to the teſtator, 
for ſuch debt veſted in his aſſignees, and con- 


ſequently the executor not entitled at law, i 


to be the petitioning creditor (c). 


A petition to ſuperſede the commiſſion on 
a ſuggeſtion that Mr. Alfworth's debt was not 
of ſuch a nature, as entitled him under the 
bankrupt acts to ſue out a commiſſion. Mr. 
Alſworih treated with the petitioner for the 
purchaſe of the equity of redemption of his 
eſtate, which was in mortgage to one Mr. 
Field. Four hundred pounds was the price 
ſettled for the purchaſe, articles were ſigned, 


on ſimple contract before an act of bankruptcy, and one 
is afterwards ſecretly committed, and then a bond taken, 
it ſhall not ſo far extinguith the ſimple contract, as to 
deprive the creditor of petitioning for a commiſſion. Cal. 
Temp. 2 Stra. 1042. Caf. Temp. Hardw. 267. 

(a) Lord chancellor Maccl-sfield ſaid, it might be a 
queſtion whether ſuch indorſee would be entitled to a 
commitlion, as not being capable of taking out a com- 
miſſion, at the time of the party's becoming bankrupt. 
Mil. Rep 783. | | 

(b) Atk. Rep. 73. pl. 27. id. 126. pl. 70. Mil. 
. 135. 8. F. 

(c) By lord Hardivicke. Ati. Rep. 100. pl. 49. 


and | 
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and Mr. A/foorth paid Hylliard 251 J. 15. to. 
clear off the mortgage, and was to pay him 
150 J. more on the execution of the convey- 
ances, Hylliard refuſed to complete, the pur- 
chaſe, or to pay off the mortgage. On this 
Mr. Alfeworth brought an action for 251/. 15. 
againſt Hylliard, who was carried to gaol, 
where he lay two months; and thereupon. 
Mr. Alfworth took out a commiſſion of bank- 
ruptcy, and Hylliard was declared a bankrupt : 
on this act of bankruptcy. rt. 

For the petitioner it was inſiſted, that this 
was not ſuch a debt as was within the mean- 
ing of the bankrupt acts. That an indebita- 
tus afſumpſit could not be maintained, for the 
2501. was a breach of truſt only, and not 2. 
debe. Of DARES 119 

The other ſide inſiſted it was a debt, and 
money had and received to the bankrupt's _ 
uſe, and an action therefore maintainable as - 
er . EIT = Ro Ra 

It was urged in the reply, that there was 
no pretence that the 150 /. or one penny 
thereof, was ever tendered to Hylliard, but 
was told that he muſt either repay the 251 /. 


Is. or go to gaol. No one creditor appeared 1 
under the commiſſion; by that means Mr. 
Alfeworth has, by virtue of chuſing himſelf | 
allignee, got into his poſſeſſion all Hylliard's | 
effects, although 'tis ſworn he does not owe f 
any perſon beſides a farthing. 1 ö 


E 2 Ro” 
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Lord chancellor Hardwicke doubted ex- 
tremely whether a commiſſion could be taken 
out on ſuch a contract, for the remedy ſhould 
have been a bill for performance of the con- 
tract, and no action could, in ſtrictneſs of 
law, be maintained. But if it ſtood ſimply 
upon this footing he ſhould not have ſuper- 
ſeded the commiſſion, but left the bankrupt 
to an action at law to try the bankruptcy. 
But as it came out now that Mr. Alſworth 
has, ſince the iſſuing of the commiſſion, ta- 
ken an aſſignment of this very mortgage, he 
would not ſuffer the commiſſion to go on; 
for as ſtanding in the place of the mortga- 
gee, he might hold till redeemed,-and like- 
wiſe compel a performance of the contract, 
or Hylliard to refund the 251/. 15. The 
receipt given by Hylliard, is nothing but an 
acknowledgment of receiving 251 J. 1s. in 
part of the purchaſe money. No action in 
this caſe could be maintained, and therefore 
the very foundation for the commiſſion failed; 
and Mr. Alfworth has, by taking an aſſign- 
ment of the mortgage, got the ſecurity of the 
mortgage for the money he has paid. The 
affidavits on both ſides ſwear, that the peti- 
tioning creditor ſaid, either pay me back the 
money, or convey to me the equity of re- 
demption, and not a word of the petitioning 
creditor's offering to pay the 150 J. the re- 
mainder of the purchaſe- money. is 

The 


= 
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The commiſſion, therefore, was ſuperſeded, 
and the petitioning creditor ordered to pay 
the coſt; for any expreſſions of Hylliard's, 
that he was able to live in gaol, or any where 
elſe, and ſuch like, proceeded from this ill 
uſage, and will not forfeit his colts (a). 
It appearing on a trial at law in the court 
of Common Pleas, in an action of Trover 
brought by a bankrupt againſt his aſſignee, 
that the debt upon which the commiſhon was 
taken out was due from the partnerſhip; Lord 
chief juſtice Willes doubted, whether the com- 
miſſion iſſued regularly; and directed a ver- 
dict to be found for the plaintiff, ſubject to 
the opinion of the court of Common Pleas; 
and after hearing counſel on the point reſerv- 
ed, the court of Common Pleas pronounced 
(b) judgment, and declared the commiſſion 
iſſued regularly (c). | 


(a) Ati. Rep. 147. pl. 87. th. 
58 0 Lord chancellor Hardeoichs ſaid, that when this 
caſe came originally before him, he thought it a pretty 
new one ; a commiſſion of bankrupt taken out againſt 
one partner for a partnerſhip debt, without joining the 
other partners in the commiſſion ; but whatever doubts 
be might have had before, it was now eſtabliſhed to be 
le w, on the unanimous opinion of the court of Common 
Pleas, that a commiſſion of bankrupt may iſſue againſt one 
partner only for a joint debt; though to be ſure an action 
at law could not be maintained againſt one partner, un- 
leſs the other two were joined in it. th. Rep. 134. 
( All. Rep. 133, 1 34. Tr. at Nis. Pri. 38. S. P. 


E 3 | An 
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An arbitration bond is a debt at law, and 
binds the parties tilt ſet (a) aſide for corrup- 
tion or partiality, and is alſo a ſufficient debt 
to ſupport (6) commiſſions of bankruptcy. 

Indorſee of notes of one who afterwards 
becomes bankrupt, purchaſed in at an under 
value, as at ten ſhillings in the pound, peti- 
tioned for a commiſſion againſt the drawer, 
And lord chancellor Macclesfield held, that he 
was plainly a creditor, juſt as if the drawees 
had paid the bankrupt an under rate for them; 
and his lordſhip held, that though they had 
been given without any (c) conſideration, yet 
they are now his debts, and the legal right 
veſted in the (d) indorſec. | 

An order was made, that a ſolicitor's bill 
ſhould be taxed by a maſter, and that all pro- 
ceedings at law ſhould, in the mean time, be 
ſtayed; and whillt the bill was under taxa- 
tion, the ſolicitor ſues out a commiſſion of 
bankruptcy againſt his client; and on a pe- 
tition to ſuperſede the commiſſion, this was 
adjudged to be no contempt, nor a ſufficient 


(a4) And a bill brought for that purpoſe cannot be a 
foundation to ſuipend it, for if it was, a perſon then 
has nothing more to do but to file ſuch a bill, and fruſtrate 
the effects of the award. Ah. Rep. 241. 
() By lord Hardwicke. Ath. Rep. 244. | 
(c) But the commiſſioners will not ſuffer ſuch creditor 
at this day to prove his debt under a commiſſion, unleſs 
he ſets out and ſwears to the conſialeration of the ind or ſe- 
ment. Ph. 
(4) Fil. Rep. 782, 783. 
cauſe 
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cauſe to ſuperſede the commiſſion, becauſe 
the order of reference extend only to bring- 
ing actions, and to common and ordinary (a) 
proceedings. 1 Ed | 

Lord chancellor (5) Talbot ſaid, that where 
a debt was due to the wife as adminiſtratrix, 
the huſband alone ould ve ENS Vail uf 
this as a debt due to himſelf in order for a 
commiſſion of bankrupt. _ 5 1 5 
Jom and Allen having recovered judgment 


againſt one Barnaby, he was ſurrendered 7 
his bail, and then charged in execution, af- 


ter which the plaintiffs in that action pre- 
ferred their petition to the lord chancellor (c) 
King, as creditors, for a commiſſion of bank- 
ruptcy, which iſſued, but was ſuperſeded up- 
on the bankrupt's petition ; the chancellor be- 


ing of opinion, that the body of the debtor 


being in execution, it was a ſatisfaction of 
the debt in point of law, ſo that they were not 


creditors who could petition. 


Perſons who have bills, bonds, promiſory 
notes, or other perſonal ſecurity for their 
money, payable at a future day, who by ſtat. 
7 Geo. c. 31. are enabled to come in as cre- 
ditors, and allowed to diſcount ſuch debts, 
allowing 5 per cent. &c. (d) may (though diſ- 


abled by the ſtatute) petition for, or join with 


(a) Moſeley, 27. 

(% 7 Vin. Abr. 65. pl 10. 

(c) Sera. 65 3. Read. on Stat. Law, 189. 
(%) Stat. 5 Geo. 2. c. 3o. ſ. 22. 


E 4 i others 
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others in petitioning for a commiſſion of 
| bankrupt. | 5 

If a tradeſman becomes ſecurity for an. 
other, this is ſuch debt that the creditor may 
take out a commiſſion thereupon, becauſe the 
debtor is truſted upon the reputation of his 


n- — 2 4--Hago, ae well where he is ſecu- 
rity, as where he contracts for his own 


debts (a). 

It A. being a trader, becomes indebted to 
B. in 100/. and then he quits his trade, and 
afterwards becomes indebted to B. in 100/, 
more, A. afterwards pays to B. 100 J. with- 
out ſaying upon what account. Holt, (b) chief 
juſtice, ſaid, that ſince ſo much in quantity 
was paid to B. as was due to him from 4. 
when A. was capable of being a bankrupt, 
it would be too rigorous to admit B. to ſue 
out a commiſſion of bankrupt for the old 
debt of 100/. But to this point he ſaid, he 
would not give an abſolute opinion, and none 
of the other judges contradicted it. 

The obligee in a bail (c) bond, a joint (c) 
bond, bond in a bottom (d) ree, or reſpon- 
dentia (d) bond, and the under-writers (d) in 
a policy of (4) inſurance, may petition for a 
commiſſion. 


(a) Palm. 325. | 

(0% Lord Rm. 217. 12 Mod. 159. Comb. 463. 

(c) See Palm. 325. | | 

(4) By ſtat. 5 Geo. c 31. f. r. creditors on ſecurities 
payable at a future day, may prove their debts thereon, 


Mot 
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Moſt of the creditors mentioned in our al- 
phabetical liſt of them, in fol. 96, &c. may 
be petitioning creditors... © 

A debt on account, though not liquidated, 
is a (a) foundation for a commiſſion of bank- 
ruptcy. 1 . 

Though by a late innovation (for it cannot 
be conſidered either a regulation or reforma- 
tion) an office copy of the debt of the peti- 
tioning creditor 1s refuſed, though offered 
only = the mere purpoſe of grounding and 
ſupporting the commiſſion ; yet ſome of the 
commiſſioners will receive ſuch copy, F (6) 
it contains the confederation of the demand, and 
diſpenſe with the perſonal attendance of the 


as if already due, and by ftat. 5 Geo. 2. c. 30. f. 22. 
ſuch creditors may petition for a commiſſion ; and it hath 
been held, that ſecurities in ſaid ftatutes of 7 Geo. mean 
all ſorts of bonds, c. for payment of money, (2 S.ra. 
1211. See 2 Bernard, K. B. 255.) By ſtat. 19 Geo. 2. 
c. 32. 1. 2. obligees in bottom-ree, or reſpondentia 
bonds, and bona fide aſſured in policies of infurance, may 
claim, and after loſs or contingency, prove their debts 
under commiflions, and as all the ſtatutes concerning 
bankrupts, are to be taken together as making one ſyſ- 
tem of law, and by equity for relief of creditors (ſee 
Pref. Dif. xi, xii.) ſuch obligees and inſurers, after loſs 
vr contingency, ſeem legally entitled to take out a com- 
muiſſion, being confeſſedly creditors on bond for payment of 
money. 3 | | 

(4) 2 Veſ. Rep. 327. | 

(/) Lord Hardwicke. ſaid, that the affidavit on ſuing 
out a commiſſion was general, and that it never mcn- 
toned the particulars for which the bankrupt became iu- 
debted. Ack. Rep. 153. pl. 92. 


E 5 petitioning 
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petitioning creditor at opening the commiſ- 
ſion, whom, when he comes to prove his debt 
under the ſame (which he cannot /egally do at 
a private meeting, or at any fitting, but at 
Guildhall, held in purſuance of public no- 
tice), lord chancellor (c) Ap/ley hath deſired 
and recommended to the commiſhoners, to 
be careful to examine, as to the reality of his 
debt. 5 | 


lc) See his lordſhip's order, dated 14 Feb. 1774. 


CH AF. 1. 


The Seizure of the Bankrupt's eſtate, and 
Summons for his Surrender. 


AE commiſſioners, (a) or any other per- 

ſon or officer by them deputed and 
appointed, by their warrant under their hands 
and feals, may break open the houſe, (5) cham- 
bers, ſhops, warehouſes, doors, trunks, or 
cheſts of the bankrupt, where any of his 
goods or eſtate ſhall be, or reputed to be, 


(a) Stat. 21 Jac. c. 19. ſ. 8. | 

(% But they cannot break open an houfe to ſearch 
for the bankrupt's gore, unleſs it be the bankrupt's 
* the houſe of the bankrupt. 2 Show. Rep. 247: 
Pl. 248. | h 


and 


Chap. 2. Seizure of Bankrupt's Eftate. 79 
and ſeize (a) any of his goods, wares, mer- 
chandiſes, (his neceſſary wearing apparel, or 
of his wife or children, only excepted) and 
any of his books, papers, and writings, which 
ſhall be in his cuſtody or poſſeſſion. — _ 

Commiſſioners (b) of bankrupt iſſued 
their warrant to ſeize goods of a bankrupt, 
on board (c) twelve ſhips in Topſham Bay in 
Devonſhire, the goods were conſigned to per- 
BS ſons in Ho//and, who had not paid the bank- 
rupt for them; the maſters refuſed to deliver 
tue goods, notwithſtanding the warrant ; and 
this occaſioned the commiſſioners themſelves 
to demand the goods in perſon, which were 
till refuſed. | 

Sir Peter (d) Ring moved for an order upon 
the maſters for their contempt. The court 
of chancery, at firſt greatly doubted whether 
they could make an order in aid and aſſiſt- 
ance of the warrant of the commiſſioners of 
bankrupt, the ſtatute having veited a large 
power in them; beſides, the perſons: to 
whom the goods were conſigned, would be 
indebted to the creditors of the bankrupt, 
which creditors might recover by the law of 
Holland. But Sir Peter Ring ſaid they would 


(a) Star. 5 Geo 2. C, 38. f. 14. | 
(% 2 Eq. Caf. Abr. 98. pl. 1. 
(c) Tavo thips. Mol. de Jure maritino. B. 2. c. 3. 


10. 


(4) Mol. de Jur. Marit. 36 3. 


rather 
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rather loſe the goods, than follow them into 
Holland. . 8 1 
Lord chancellor Cowper. Their refuſing 
to deliver the goods upon the warrant, is no 
contempt to this court, though the commil. / 
ſioners act under a commiſhon under the 


broad ſeal. I remember the queen was ap. 
plied to, to lay an embargo upon a ſhip in 
the like caſe, but denied; becauſe an em. 


bargo would have affected other goods in the 
ſhip. The maſters in the preſent caſe have 
ſome colour to detain the goods; for upon 2% 
delivery of them, they may be diſappointed 
of freight, and the aſſignees of the com. 
miſſion muſt ſtand in the fame place as the 
bankrupt, and be ſubject to his contract. 
But, however, an order was made upon the 
' maſters to deliver the goods upon payment 
of the freight money, and the maſter to 
be indemnified by the creditors, againſt a 
bill of lading, which was ſent to the con. 
ſignecs. | . „ 

H. a ſiſkman, and F. a dealer in coals, 
were partners in both trades; they after- 
wards diflolved the partnerſhip, and F. gave. 
H. a releaſe of all demands, and took upon 
him the payment of the debts due from the 
coal trade, and H. the debts from the ſilk 
trade, and the reſpective debts were aſſigned 
accordingly; H. died, and a commiſſion was 
taken out againſt F. and the meſſenger at- 
tempting to ſeize the effeAs of H. 1 1 

an 


Chap. 2. Summons for Surrender. 81 
hands of his repreſentative, was oppoſed and 
turned out of poſſeſſion. Lord (a) Hardwicke 
was of opinion, that by virtue of the releaſe 
from F. to H. the whole property. of the filk 
trade from the diflolution of the partnerſhip 
veſted in H. and that the aſſignee could 
ſtand in no better light than F. himſelf, who 
had relinquiſhed all his claim, and there- 
fore that the goods of H. ought ( not to 
have been ſeized at all under the commiſſion 
againſt F. CES 8 8 

„The commiſſioners (c) ſhall appoint 
within the forty-two (d) days, for the bank- 
rupt to ſurrender, and to conform himſelf, 
not leſs than three meetings, the laſt of which 


(a) Atk. Rep. 136. pl. 77. ps Fr 
(5) But though the taking of theſe goods by the meſ- 
ſenger was illegal, yet the turning him out of poſſeſ- 
ſion by force could not be juſtified, for the owner of the 
ou ought to have aſſerted his right by a due courſe of 
aw. By lord Hardwicke. Ati. Rep. 137. 

(c) Stat. 5 Geo. 2. c. 30. ſ. 2. . Su 
(4) Bankrupt whq does not within forty-two days 
after notice of a commiſſion, being left at his uſual place 
of abode, or perſonally ſerved, it in priſon, and inſerted 
in the Gazette, with the time and place of the meeting 
of the commiſſioners, ſurrender himſelf, and fign, ſur- 
render, and ſubmit to be examined, and in all things 
conform to the ſeveral bankrupt ſtatutes (being thereof 
lawfully convicted by judgment or information) ſhall fuf- 
fer as a felon, without benefit of clergy, ſtat. 5 Geo. 2. 
c. 3. . 1. All offences made felony by this act, are 
excepted out of the laſt act of grace, or general par- 
don, 20 Geo. 2. c. 52. f. 23. See our remarks on P 
roit's Trial, fol. 222. | 


| Gall 
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ſhall be on the forty-ſecond (a) day, limited 
for ſuch bankrupt's appearance (except on 
commiſſions iſſued fince 14 May, 1729,) where 
the bankrupt hath before ſurrendered himſelf 
to be examined, in which caſe, the commiſſi- 


(a) The great ſeal may enlarge. bankrupt's time for 
ſurrendering, &c. to 50 days, ſo as the order be made 
fix days before day of ſurrender, &c. Stat. 5 Geo. 2. c. 
30. ſ. 3. but it was uſual, in caſe a memorandum was 
brought to the acting commiſſioners, ſitting at Guild. 
hall, from the ſecretary of Bankrupt's office, that a pe- 
tition was lodged for the enlargement of time to fire 
render, -&c. to receive ſuch notification in lieu of an 
order, which is now refuſed, becauſe lord Ap/ley hath 
been pleaſed to order, that no ſuch petition ſhall be re- 
J. unleſs the ſame be preſented ſo as to be an- 
ſwered i days before the day the bankrupt is required 
to fintth his examination, excluſive of the day whereon 
the ſame is anſwered. See Order, dated 20 April, 1773. 
A commiſſioner of bankrupt, on his being examined 
before a committee of the houſe of commons, touch- 
ing the bankrupt laws, to whom the petition of ſevera! 
bankrupts was referred, ſubmitted, that if a bankrupt 
did not ſurrender till the laſt day, that he ſhould ſur- 
render at ten o'clock in the morning of that day, and 
this for the eaſe of the commiſſioners, who are obliged 
to ſit till twelve o'clock at night, of the laſt day, and 
erhaps all night. See the report in 28 vol. Com. 
Jen but courts of juſtice have ſince been of opinion, 
that it was unneceſſary to have recourſe to the parlia- 
ment to remedy ſuch evils, for lord Mansfield, in Per- 
rott's caſe, declared, that the commiſſioners might ad- 
journ. See 2 Bur. Rep. 1124, 1125. and lord Apſtey 
hath ordered bankrupts to ſurrender between the hours 
of ten and one in the forenoon. See all his lordſhip's 
orders for enlarging bankrupt's time, made ſince 20 April, 


1773. 


oners 
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— 


' oners ſhall appoint. only one /itting: more, for 
— ave duch perfons ſurrendering and 
conforming himſelf, unleſs: the aſſignee ſhall 
think more fittings neceſſary, (and deſire the 
ſame) and three weeks notice, at leaſt, ſhall be 
given in the Gazette of the time and place of 
ſuch meetings. | V ; 

With all due deference to the legiſlature, 
we beg leave to offer an obſervation on the 
above clauſe. | e e | 

It is allowed on all hands, we believe, that 
the bankrupt ſtatutes are the ſole guide and au- 
thority for the commiſſioners, and all others, 
who a& in bankrupt matters, to determine 
themſelves by; accuracy, perſpicuity, and 
certainty are therefore eſſentially neceſſary 
in penning theſe acts; the clauſe under con- 
ſideration ſeems, in our humble opinion, to- 
tally deficient in every one of the above requi- 
ſites, for the legiſlature by making uſe of 
the words meetings and ſittings, as above ſet 
forth, hath rendered rather doubtful, whe- 
ther the commiſſioners are not obliged to 
give three weeks notice, at leaſt, of every 
meeting within the forty-two days, for all 
bankrupts to ſurrender and conform ; this 
ſeems the natural conſtruction of the expreſs 
words of the act, as we apprehend that the 
word meetings alludes to bankrupts who have 
ſurrendered themſelves ſince 14 May, 1729, 
and the word /tings to bankrupts who did 
ſurrender before ſaid 14 May, 1729. But 


yet, 
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yet, on conſideration, the expreſi words of the 
act, cannot convey the meaning of the legi/la- 
ture, becauſe the time for the ſurrender, &c, 
of the bankrupt is limited to forty-two days, 
or ſix weeks, whereas three weeks notite on 


each of the meetings would extend it to nine 


weeks. | 


Upon (a-) certificate under the hands and 


ſeals of the commiſſioners that a commiſſion iz 
iſſued, and the party proved before them bank. 
rupt, any juſtice of the ſuperior ( courts in 
We/tmin/ter-hall, or any juſtice of the peace 


ſhall, upon application, grant his warrant un- 


der his hand and ſeal for apprehending the 


bankrupt, and committing him to (c) gaol, 


there to remain until he be removed by war- 


rant under the hands and ſeals of the commiſ- 


ſioners, in order for his examination and diſ- 


covery. 5 L 
A commiſhon of bankruptcy being taken 


out, and the party declared bankrupt, after 


the three ſittings at Guildhall had been ad- 
vertiſed in the Gazette for the bankrupt to 
ſurrender, and to diſcover his eſtate and ef- 
fects, the commiſſioners in the intermediate 
time having met, and examined witneſles 


(a) Stat. 5 Geo. 2. c. 30. ſ. 14. ; 

(5) Viz. King's Bench, Common Pleas, or Exchequer. 

(c) The 5 or keeper to whoſe cuſtody the bar k- 
rupt thall be committed is to receive him, and forth- 


with to give notice to the commiſſioners thereof. Stat. 


. 30-1. 14. 


| upon 


A Ftwy — — 
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upon interrogatories, and finding upon ſuch 
examination, that the bankrupt had been re- 
moving and concealing his effects, and frau- 
dulently conveying his real eſtate, in order to 
| defraud his creditors, thought proper to ſum- 
mon him by their meſſenger to appear be- 
fore them the next morning ; and it appear- 
ing that he had been ſerved with the ſum- 
mons, and refuſed to attend, the commiſ- 


ſioners in purſuance of the above clauſe cer- 
tified this fact to Mr. juſtice Chapple, who com- 
mitted him to Newgate, and upon the keeper 
of Newgate's ſending a written notice to the 
\ commiſſioners, that he had the bankrupt in 


his cuſtody, they immediately ſent their own 


warrant to bring him before them, and upon 
his refuſing to take the oath in order to his 
being examined, they re-committed him to 

Newgate. | | | e 
Ihe bankrupt preferred his petition to lord 


4 chancellor Hardwicke, ſuggeſting, that he had 


been illegally committed to Newgate, and 
prayed that he might be diſcharged from his 
confinement. | 8 

Lord chancellor: As to the legality of the 


conmiſſioners certificate to Mr. juſtice Chap- 


ple, and the proceedings upon it, 'tis an intire 
new queſtion, and quite a new caſe; and 
therefore at the firſt opening of it I had great 
doubt, whether I could properly determine 
the legality of the commitment, as an habeas 
corpus might have been ſued out, and have 

been 
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been decided by the judges of the common 
law, which is the ready way. But I do re- 
member a caſe of John Ward before lord 
.chancellor Aing, not unlike the preſent, 
-where he determined a commitment by com- 
miſſioners of bankrupt to be juſtifiable, af. 
ter he had taken ſome time to conſider of 
it. I think therefore the certificate which 
has been made in this caſe is purſuant to the 
powers given to commiſſioners under the ſta- 
tutes of bankruptcy, for by the old adds, 
which conſider him as a criminal and frau- 
dulent perſon, commiſſioners © had full pow- 
er and authority to take by their diſcreti- 
ons ſuch order and direQion with the body 
and bodies of a bankrupt, whereſoever he or 
ſhe may be had, either in his houſe, ſanctu- 
ary, or elſewhere, as well by impriſonment 
of his or her body or bodies, as alfo with 
all his or her lands, &c. and alſo with his 
or her money, goods, chattels, wares, mer- 
chandizes, and debts whatſoever, 13 Eliz. c. 
7.” The rigour of the law indeed, as to his 
perſon, is taken away, and yet the power of 
examining ſtill remains; but though the ſe— 
verity of the old acts is mitigated, yet 2a 
greater. puniſhment is inflicted ; for a bank- 
rupt, if he does not ſurrender, is now gull 
ty of felony without benefit of clergy, but 
then he has to the laſt day to conform him- 
ſelf to this and the other acts. The 5 Geo. 
2, appoints three fittings at Guildhall, - the 

| Pace 
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ſpace of forty-two days, for particular pur- 
poſes; but would it not be a very great ab- 
furdity, if the bankrupt might make uſe of 
the forty two days to embezzle his effects, 
and to quit the kingdom; and that the com- 
miſſioners, though appriſed of his intention, 
ſhould have no power to prevent it, by ſum- 
moning him before them in the intermediate 
time, and committing him if he refuſes to be 
examinedꝰ? | LR 

It has been objected by the bankrupt's 
counſel, that the commiſſioners have made 


the certificate variant from the ſummons, 
for the latter is general for the bankrupt to 
attend, and the certificate mentions the cauſe 


for which they ſummoned him, namely, to 
examine him upon an embezzlement of his 
effects. But there is no weight in this ob- 
jection; for the commiſſioners were not un- 
der any neceſſity of- mentioning the cauſe of 
ſummoning the bankrupt in their certificate, 
becauſe the judge, upon their barely certi- 
tying that he refuſed to. attend, is obliged 
to commit him. As in this caſe the commiſ- 


ſioners had full evidence of the bankrupt's 


intention to ſecrete his effects, and to make 
fraudulent aſſignments of them, they (a) have 
done rightly, wiſely and diſcreetly in the 


(a) Trancis Warden, Eſq. one of the preſent com- 
nutſioners of bankrupts, was an aching one under this 
commiſlion. | 


method 
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method they have taken to prevent it, by 
ſummoning the bankrupt, and committing 
him for diſobeying their ſummons. I do 
not ſay this to encourage commiſſioners of 
bankrupt to uſe this power wantonly ; but 
upon ſuch circumſtances as appear in the 
preſent caſe, I am of opinion it was very pro- 
rly exerciſed, and the proviſo which im. 
mediately follows the clauſe that relates to 
the certificate of commiſſioners of bankrupt 
to the judges, &c. in the 5 Geo. 2. makes it 
extremely clear, that the commiſſioners at 
their diſcretion may examine a bankrupt in 
the intermediate time, between his being 
declared a bankrupt, and the fittings at 
Guiddbath. oo | 
For the words are, Provided (a) always, 
that if any ſuch perſon or perſons, ſo appre- 
hended and taken, ſhall within the time or 
times allowed by this act for that purpoſe, 
ſubmit to be examined, and in all things 
conform as if he, ſhe, or they had ſurren- 
dered, as by this act ſuch bankrupt or bank- 
rupts is or are required, that then ſuch per- 
ſon ſo ſubmitting and conforming, ſhall have 
and receive the benefit of this act, to all in- 
tents and purpoſes, as if he, ſhe, or they, 
had voluntarily come in and ſurrendered 
himſelf, herſelf, or themſelves; any thing 


(a) Stat. 5 Geo. 2. c. 30. „. . 


therein 


W therein contained to the contrary thereof in 
any wiſe notwithſtanding (a). E009 

(a) Atk. Rep. 240. pl. 131. 2 Eq. Caſ. Abr. 99. 
pl. 8. | . T 
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CHAP. III. 
The Proof of Debts. 
L ORD Hardwicke (a) often ſaid, that the 


aim of the legiſlature in all ſtatutes con- 
cerning bankrupts was, that the creditors 

BZ ſhould have an equal proportion of the bank- 

WT rupt's effects as far as poſſible. Lord (b) Manſ- 
eld expreſſed himſelf to the ſame purpoſe on 

a like occaſion. . e 
= Creditors may come in within four months Y 
after iJuing of the commiſſion, and until a 
dividend be made (c); and ſhall be at li- = 
berty to prove (d) their debts under the 2 
commiſſion, without paying any contribution 


(a) Atk. Rep. 183. 229. 233. 

0%) Bur. Rep. 476, 477. 

(e) Stat. 1 Jac. c. 15. : | 

(4) Perſons are conſidered only as creditors at large 
of a bankrupt, till they have proved their debts under 
tne commiſſion. Ark. Rep. 153. pl. 92. id. 149. 


or 


99 Progf f Debts. Chap. 3. 


or ſum of money whatſoever, for or on ac. 


count of ſuch debt (a. 


The common proof before the commiſ. | 
fioners is the (5) oath of the creditor, which 


is binding, unleſs the bankrupt, or the other 
creditors object to it, and then it is (c) ex- 
amined, and an appeal (d) lies from the de. 
termination of the commiſſioners to the great 


| ſeal by petition, but if no abjection is made 


(a) Stat. 5 Geo. 2. £30.71. 25. 5 11 2 


(5) The commiſſioners may examine upon oath, cr 


otherwiſe, for the diſcovery of the truth and certainy 


of debts, for which the creditors ſeck relief by the 
commiſſion, ſtat. AF wet c. 19. f. 9. And if ſuch cre— 
ditors perjure themſelves either aiva voce before the com- 
miſſioners, or by affida vit or affirmation exhibited- unto 
them, they ſhall ſuffer the penalties; inflicted by ſtat. 
5 El. c. 9. ſ. 3. & ſtat. 2 Geo. 2. c. 25. f. 2. (perpe- 
tuated by 9 Geo. 2. c. 18.) againſt wiltul perjury ; and 
ſhall be liable to pay double the ſum ſo ſworn or affirmed 
to be due, ftat. Geo. 2. c. 30. ſ. 9. 2 
(c) Lord Hardwicke ſaid, that if there did not ap- 
pear to the commiſſioners any reaſonable objection to 
the fairneſs of the debt, the creditor ought to be admit- 
ted; but that if they (though the creditor had made a 
Poſitive oath) had juſt; grounds to doubt the fairneſs of 
the debt, they did right to admit it only as a claim. Atk. 
_ 71. Nay, that if it was not made out to their ſa- 
tisfaction, it might be rejected. At. Rep. 222. | 
(4) A creditor offered proof of his debt, which the 
commiſſioners. diſallowed, whereupon application was 
made to the court, who at firſt declined to meddle with 
it, but at length conſented to hear the proof. Chan. 


Caſ. 275. 


in 
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in a reaſonable time, ſuch proof by: oath 1 is 
(a) concluſive. | 

Creditors (b), upon hes. Ganriey. Boca 
they be, come in equal, unleſs ſuch. as have 
obtained actual execution, or had taken pledges 
for their juſt debts before the bankruptcy, 
and the reaſon is, becauſe from the act of 
bankruptcy, all the bankrupt's eſtate is veſted 
in the commiſſioners, who are eſtabliſhed as 
courts of juſtice touching the bankrupt's: eſ-; | 
tate, and before whom the creditors. muſt, 
authenticate . their debts, in order to re- 
ceive their dividends; and therefore they 
muſt equally admit all perſons to make Proof 
of their debts. 

A creditor, though he hath ſecurity, may 
come in and prove his debt, becauſe poſlibly! 
his ſecurity may prove deficient (c) ;: and 
every creditor is to ſwear whether he has a 
ſecurity, or not, and if he has a ſecuri - 
ty, and inſiſts upon proving his debt, he 
muſt deliver up the ſecurity for the be- 
nefit of the creditors at (d) large, be they 
mortgages or (e) pledges, unleſs it be a joint 
ſecurity from the —— and another 


(a) By PHardwicke Chancellor. At. Haw: 77. | 

(b) Bac. Abr. 258. 1 Creditor by Judgment. 

(e) 7 Vin. Abr. 7 0 

(4) It ſeems ate Ponta be - creditors under the com- 
miſſom, not creditors at large, becauſe lord Hardwithe 
_ . between fuch creditors. See fol. 81. 

ote * | 


(e) Al. Rep. 105. | 
perſon, 
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perſon, for then he may come in for his whole 
debt under the commiſſion, without being 

compelled to deliver up ſuch joint ſecurity, 
as he is (a) entitled to get in what he can from 
the co-ſecuritye + 1 1 


Where a creditor proves a debt under the Y 


commiſſion, and alſo proceeds at law for the 
recovery thereof, and detains the bankrupt 
in cuſtody on the action, his only relief is to 
petition the great ſeal, that the creditor or 
plaintiff may make his election, either to 
abide by the commiſſion, or to proceed in 
his action; whereupon he will be ordered to 
make ſuch election within a limited time, 
uſually about a week ; and which ever re- 
medy the creditor chuſes, he will be at li. 
berty to aſſent to, or diflent from, the certi- 
ficate: but if the election be to proceed at 
law, the creditor muſt receive all dividends 
under the commiftion. | 
If a man trade with a bankrupt between 
the act of bankruptcy and the commiſſion 
ſued out, whether by delivery of goods, or 
payment of money, without notice of the act 
of bankruptcy, the bankrupt keeping open 
trade, ſuch perſon ſhall come in as a creditor 
for ſuch goods or money (b). 
As to goods fo/d to a bankrupt, or money 
received of him between the a& of bankrupt- 


(a) 2 Atl. Rep. 528., | | 
(5) 7 Vin. Abr. 69. pl. 6. ſo determined in 1716. 


Cy: 


5. 
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cy, and the commiſſion ſued out, without 
notice of the act of bankruptcy, the bank- 
rupt keeping open trade; lord Mansfeld 
(a) ſaid, that till the making of ſtat. 19 Geo. 
2. c. 32. if the bankrupt had bona fide bought 
goods, or negotiated a bill of exchange, and 
thereupon, or otherwiſe in the courſe of 
trade, paid money to a fair creditor, after he 
himſelf had committed a ſecret act of bank- 
ruptcy, ſuch bona fide creditor was liable to 
refund the money to the aſſignees, after a 


commiſſion and aſſignment; and the payment 


though really and bona fide made to the cre- 
ditor, was avoided and defeated by the ſecret 
act of bankruptcy; but that this was reme- 
died by the above ſtatute, in caſe u0 notice 
was had by the creditor, (prior to his re- 
cciving the debt,) © That his debtor was be- 
„come bankrupt, or was in inſolvent cir- 


„ cumſtances.“ 


The legiſlature 00 has declared, that pre- 
v10us to the year 1746, if a bona fide creditor 


a) Bur. Rep. 32. Os | 
% In the preamble to fat. 19 Geo. 2. c. ;2. ſ. 1. 
the parliament declared, that many perſons within the 
deſcription of, and liable to, the ſtatutes concerning 
bankrupts, frequently committed ſecret acts of bank- 
ruptcy, unknown to their creditors and other perſons, 
with whom, in the courſe of trade, they had dealings 
and tranſactions; and after the committing thereof, 
continued to appear publicly, and carried on tacir trade 
ind dealings, by buying _ ſelling of goods and mer- 
| . F | chandizcs, 
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of a bankrupt had received his debt of ſuch 


bankrupt, between the act of bankruptcy 


and the commiſſion, though ſuch creditor 


had no notice of the act of bankruptcy, yet 


ſuch payment was void, and the creditor was 
obliged to refund. 5 
I) be law as to the point of the debtor of a 
bankrupt's refunding ſeems to ſtand thus, 
according to the reporters of good authority 
in Weſtminſter-hall. 8 
A bankrupt may receive his debts after an 


act of bankruptcy committed, from ſuch of his 


debtors as do not know him to be bankrupt 
(a), and the payment will be good, and a diſ. 


chandizes, drawing, accepting, and negociating bills 
of exchange, and paying and receiving money on ac- 
count thereof, in the uſual way of trade, and in the 
ſame open and public manner as if they had been ſol- 
vent ore and had not become bankrupts : and 
that the committing ſuch ſecret acts of bankruptcy to 
avoid and defeat payments, really and bona fide made 
in the caſes, and under the circumſtances above men- 
tioned, where the perſons receiving the ſame had not 
notice of, or were privy to, ſuch perſons having com- 
mitted any act of bankruptcy, would be a great diſ- 
couragement to trade and commerce, and a prejudice to 
credit in general. | 

(a) Stat. 1 Jac. c. 15. ſ. 14. 2 Show. Rep. 522. 
- Vin. Abr. 108. 2 Eq. Caſ. Abr. 396. pl. 3. Lord 
Hardwicke ſaid, that this ſtatute did not indemnify 2 
creditor of bankrupt, unleſs it appeared that he had n0 


notice of the bankruptcy at the time of receiving his 


money; and that the courts of law had conſidered this 
an hard caſe, and always required a ſtrict proof of no- 
tice. At. Rep. 157. 12 5 


charge 
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charge againſt the commiſſioners and the 
aſſignees (a); ſo, if the party was compelled 
to pay by ſuit (5); and formerly, till the 
commiſſion ſued, the debtor ought not to 
repay, though he had notice of the bankrupt- 
c 7 

"Lord d) Hardwicke obſerved, that the re- 
lation of acts of bankruptcy was as hard a 
caſe as any in the law, becauſe this relation 


might go a great way back, and over-reach 
all tranſactions without regard to their being 
fair (e) or fraudulent; that it held in ſales of 
goods, and payment of money, and over- 


turned not only contracts, but acts upon 
record, and legal acts, as judgments, and 
executions executed, where (J) theſe acts 
happened after the act of bankruptcy com- 
mitted. | | : BY 
He obſerved further, that it was ſaid fic- 
tions of law ſhould not enure to the preju- 
dice of any body, but were invented to ſup- 


port rights, and to be ſure (he ſaid) that was 


the rule, but that this caſe was taken out of 


(a) 3 Keb. Rep. 190. pl. 38. | 

(5) 3 Keb. Rep. 232. Vern. 94. 2 Vent. 358. 
(s) 3 Keb. Rep. 232. Freem. 349. pl. 435. 

(4) Atk. Rep. 127. Veſ. Rep. 328, 329, S. P 
(e) Doctor Blackſtone's opinion on this matter ſeems 
rather infudicious ; for he ſays, that the intention of this 
relative power is only to reach fraudulent tranſactions, and 


not to diffireſs the fair trader. 2 Black. Com. 486. 


(Y See Bur. Rep. 32, 33, 37- 


F 2 another 
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another general rule, which had been ad- 
hered to for the ſake of public utility, viz. 
That it was (a) better a private miſchief 
ſhould enſue, than a' general inconvenience ; 
but that ſince trade had increaſed, the miſ- 
chiefs and inconveniencies had multiplied, 
and therefore the above ſtat. 19 Geo. 2. c. 
32. was made, and one of the principal caſes 
provided for by it, was the negotiation of 
bills of exchange, and though the party might 
not bring himſelf ſtrictly within the act, yet 
if he was within the meaning of it, the court 
of chancery would go as far as it could in ſup- 
port of it. 5 
We will now conſider creditors more par- 
ticularly, and for that purpoſe digeſt them in 
alphabetical order. 1 5 


As 


Lord Hardwicke referred it to the commiſ- 
ſioners to ſettle the value of an annuitant's 
life, and that ſhe be admitted a creditor for 
ſuch valuation, and the arrears of the an- 
nuity, and not for the whole (6) purchaſe- 


money. 5 
Lord 


(a) Lex citius wult tolerare privatum Damnum, quam 
pubiicum Malum. Co. Lit. 152. b. | | 

(5) The creditor gave 300 J. for an annuity of 3ol. 
a year, for her life, payable out of the bankrupt's 
ellate ; as the annuitant had enjoyed the annuity eigh- 


teen years, his lordihip thought it reaſonable that ſhe 
| | mould 
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Lord (a) chancellor King, Talbot, and Hard- 
- <vicke, ordered an apprentice, whoſe maſter 
became bankrupt, to be admitted as a cre- 
ditor (b) under the commiſſion on account 
of the apprentice fee received by the maſter, 
only for the remaining ſum. thereof, after 
deducting for the time he lived with the 
bankrupt. 5 | 


N. draws bills of exchange on H. who had 
no effects of W. in his hands, the bills are 
| tranſmitted to R. and Company, and indorſed 
over by them to ſeveral perſons. Lord (c) 
Hardwicke ordered the aſſignees of R. & Co. 
to be admitted as creditors under W's com- 
miſſion, for ſo much as they had paid to the 
indorſees of W's bills of exchange under R. 
and Co's commiſſion. | 


3 have the whole purchaſe money. Ark. Rep. 251. 
pl. 134. : | 

(a) Ath. = 149. pl. 89. See id. 261. Apprentice- 
Nip is not diſſolved by the bankruptcy of the mafter. 
Str. 582. 8 Mod. 235. Sef. Caf. 278. pl. 218. Forteſc. 
Rep. 231. 2 Ld. Raym. 1352. Foley, 229. ; 

3 But lord Hardwicke on another occaſion held, 
that the moſt equitable method was to allow the ap- 
prentice a groſs ſum out of the bankrupt's effects, and 
that commiſſioners of late years had recommended tt 
to creditors to allow it, and in his opinion very rightly, 


for it would be hard to make the apprentice come in as a 


creditor under the commiſſion. Ark. Rep. 261. 
(c) Atk. Rep. 133 „ | 


F 3 5 The 
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The execution of the aſſignment by the 
commiſſioners under the commiſſion, on be- 
half of which the Hignee applies to be ad- 
mitted a creditor, ſhould be proved, either 
by affidavit before a maſter in Chancery, ex- 
hibited to the commiſſioners, or viva voce 
before them, but the bankrupt need not join 
with his 4%ignee in the depoſition, becauſe 
though the bankrupt hath actually received 
the debt, the payment may happen to be void 
as to his af/ignee. 


In (a) equity a bond is affignable for va- 
luable (b) conſideration paid, and the ne 
alone becomes entitled to the money, ſo that 
if the obligor after (c) notice of the aſſign- 
ment, pays the money to the obligee, he 
will be compelled to pay it over again; and 
though a bond, being a choſe in action, cah- 
not (d) be aſſigned over by law ſo far as to 
enable the af/rgnee to ſue in his own (e) name, 

pet 


(a) 2 Vern. 595. pl. 764 Becauſe the aſſi gnor can 
furnith the affignee with all the means of reducing it in- 
to poſſeſſion. By Burnet Juſt. Atk. Rep. 171. 

(5) 3 Chanc. Rep. 53. [*90.] | 

(c) 2 Vern. 540. But payment to the obligee with- 
out notice of the afſignment is good. Chanc. Cal. 
232. . 
(4) Unleſs for a debt due by an a ſſignor to the aſſignee. 
3 Lev. Rep. 234. Noy. Rep. 52. | 5 

(e) And by the modern practice he may ſue ſor it 
in the name of the obligee, as his attorney, ſo ſaid by 
Burnet. 


Chap. 3- Afignee of a Debt. 99 
yet he has by the aſſignment ſuch a title to 
the paper and wax, that he may keep or can- 
cel it. | | 
Bonds are aſſignable in Holland, and there- 
fore an aſſignment of bonds there, accord- 
ing to their cuſtom, are allowable here, by 
lord-keeper (a) Finch. 8 
The obligee in the original bond muſt join 
with the a//ignee in the dopoſition that he hath 
not received the debt, or any part thereof, 
or any ſecurity or ſatisfaction for the ſame, 
for if the obligor (the bankrupt) has diſ- 
charged the debt, though he paid it to the 


obligee with notice of the aſſignment, yet 


the bankrupt's eſtate in ſuch caſe' is totally 
_ diſcharged; and the 2a/tgnee muſt take his re- 
medy over in chancery againſt the obligor. 


Though (5) debts are not (c) aſſignable in 
law, yet they are on good conſideration aſ- 


Burnet. Juſt. Ath. Rep. 171. but Bacon doubts whether 
on can be done without an expreſs authority. Buc. 
1. 157; Ec | | 

(a) Chan, Caſ. 232. 
() 2 Chanc. Cal. 7. 36. | 
(e) A choſe in action may be aſſigned over for lawful 
cauſe, as a juſt debt, but not for maintenance. 15 
H. 7. 2. pl. 5. Bro. Abr. 137. pl. 3. Other autho- 
ries ſay, that if one aſſigns over his debt to another, 
and the debtor agrees to it, yet that the afſipnee ſhall 
not have action, nor the debtor be diſcharges againſt 
the "gy = 11 H. 6. 7. pl. 12. 16. pl. 9. by the 
court, Bro. Abr. 225. pl. 178. which note; 3 Vin. 
Abr. 151. 8 | | | 


F.4- fignable 
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voluntary, or for money then given. By 


ſignable in equity. Lord keeper (a) Bridgman 
ſaid, that he would not protect the aſſign- 
ment of any choſe in action, unleſs it was in 
ſatisfaction of ſome debt due to the a//ignee, 
but not where the debt or cho/e in action was 
aſſigned to one to whom the af/ignee owed 
nothing precedent, ſo that the aſſignment was 


the law of merchants, a merchant may (6) 
aſſign debts. The original creditor muſt join 
in the depoſition with the a/jignee. (For the 
a/Jignee of a ſhip, ſee Mortgagee.) | 

An attorney had been employed by one 
who became bankrupt ; aſſignees petition to 
have up. papers, and that the attorney might 
come in for his demands pari paſſu, with other 
creditors. 8 . 

Lord chancellor Talbot : the attorney hath 
a lien upon the papers, in the ſame manner 
againſt aſſignees, as againſt the bankrupt; 
and though it doth not ariſe by any expreſs 
contract or agreement, yet it is as effectual, 
being an implied contract by law; but as to 
papers reccived after the bankruptcy, they 
cannot be retained ; and therefore if the al- 
ſignees deſire it, let the bill be taxed, and 
upon payment papers delivered up (c). 


— 
— 


(a) 2 Freem. 145. pl. 185. 
(b) 2 Chan. Caf. 37. 
(c) Vin. Abr. 74 pl. 8. 
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Chap. 3. Bail. 101 

If A is bail for B. either to bring in his 
body, or to pay the condemnation money, 
and B. becomes a bankrupt, whereupon A. 
pays the money, he may come in as a cre- 
ditor (a). „ e 

If the bail be liable, that is, if he has juſ- 
tified himſelf as ſuch, before his principal be- 
comes bankrupt, though he be not fixed till 
after, yet it ſeems he is well entitled -to make 
his claim forthwith, and to prove, as ſoon as 
he has paid the condemnation money, other- 
wiſe there could be no reaſon for the diſtinc- 
tion between © debitum in praſenti, ſolvendum 
in (Y) futuro.“ Yet guere, for lord (c) Hard- 
wicke declared bail were no creditors till 
damnified. See Sureties. my 


The creditor of a bankrupt had Bills of 
exchange on merchants in Holland, who made 
themſelves liable by accepting them, and af- 


W tcrwards failed and compounded with their 


creditors ; ſo that this creditor had two per- 


Y ſons at ſtake for his debt, one of them 
| bankrupt, and the other had made a com- 


poſition; this creditor had received nothing 
under the compoſition, at the time he proved 
tus debt, under the commiſſion of bankrupt, 
CV 
(b) See 2 Stra. 949. 2 B.rnird. K. B. 251, 355. 
(-) A. . Rep 238. pl. 130. 258 


3 W 
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and therefore admitted a creditor for the 
whole; but before a dividend he received 
two ſhillings and ſix pence in the pound, 


under the compoſition of the acceptors f 


the bil; the commiſſioners directed that he 
ſhould be paid his dividend, after deduQing 
what he had received on 7he bills of exchange; 
the aſſignees ſaid, that he ſhould be paid a 
dividend only on the ſum left after deduQing 
the 28. 6d; but (a) this would be taking away 
from a man the double ſecurity he had, and 
which he might make uſe of in law and 
equity, till he (5) was ſatisfied his whole 
debt; as the compoſition was not paid till 
after the debt proved, the creditor ſhould 
receive a dividend on his whole debt pro 
rata with the other creditors, and accompt 
thereafter for what he had received, or ſhould 
receive on the bills of exchange; and that this 
would not be any prejudice to the eſtate, for 


(a) So ſaid by lord Hardawicke. Ati. Rep. 110. 

(4) Suppoſe (ſaid lord Hardwicke) there are ſeveral 
obligors, the obligee may have ſeveral actions againſt 
them all, ſeveral judgments too, and ſeveral execu- 
tions; but he fthall not levy more than one ſatisfaction 
for his debt; if he does, courts of law will ſtep in. 
 [Srra. 515.) The ſame in bills of exchange, actions, &c. 
he againſt drawer and all the indorſers, but only one 
ſatisfaction for the debt; ſo under commiſſions of bank- 
rupt, the creditor is entitled to come under the commiſſion 
againſt all the obligors, drawers, &c. and this is not 
a preference given to ſuch creditor, but a benefit he b 
entitled to at law, upon all his ſecurities, till he is com- 
pletely fatisfied. Atk. Rep. 110. | 


'S 5 


Chap. 3- Creditor by Bill of Exchange. 103 
if he received more from thoſe bills of ex- 
change than would anſwer 208. in the pound, 
he Fould accompt to the aſſignees for the 
ſurplus. = | oa 

Lord Hardwicke faid, that this caſe dif- 
fered from that in (a) which the court would 
not admit a perſon who had received a divi- 
dend of 6s. againſt the drawer, to prove 
more than the remaining 148. as a creditor 
under the commiſſion againſt the indorſee, 
becauſe the creditor there had received the 
benefit before he had attempted to prove 
his debt againſt the indorſee under the com- 
miſſion (5). 

A. drew a bill, payable to B. on C. in Hol. 
land, for 1001. C. accepts it, afterwards A. 
and C. became bankrupts, and B. receives 
40 J. out of C's effects, after which he wanted 
to come in as a creditor for the whole 100 /. 
out of 4's effects. Lord chancellor Maccles- 
field permitted B. to come in as a creditor 
for 60 J. and directed the maſter to ſee whe- 


ral ther the other 40 J. was paid out of 4's ef. 
of tes in C's hands, or out of C's own effects; 
5 if the latter, then C. was a creditor for this 
in 40 J. alſo, but if out of As effects, then 40 J. 
ge. of the 100 J. was paid (c) off. | 

one | 7 | 

nk- 


Ton (a) See under © Creditor by note of hand.” 
(5) Atk. Rep. 111. 2 Veſ. Rep. 113. pl. 46. S. C. 
(c) 2 Wil. Rep. 89. pl. 21. | 


The | 


* 7 
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The coſt and charges of proteſting bill 
of exchange accrued before the commiſſion 
iſſued, allowed by lord Hardwicke (a), to be 
proved under the commiſſion, but no part of ll 
the coſts ariſen afterwards. ' © —_ 
If a man draws a bill of exchange before he | 
becomes bankrupt, though it is not prote/ted 
till after, yet it ſeems that the debt incurred 
thereby may be claimed immediately, and 
proved when the bill is returned proteſted; 
otherwiſe the diſtinction of “ debitum in pre- 
ſenti, ſolvendum in futuro would be ground. 
leſs (6) and idle. | 
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A. lent money to B. and C. on their bonds, 
B. became bankrupt, the commiliioners al- 
ſigned the eſtate in truſt for the creditors. 

A. ſued the bond againſt C. and got judg- 
ment, and took him in execution by a ca. ja. 
and thereupon C. paid A. 24 J. but being old 
and poor, A. conſented to diſcharge him out 
of cuſtody. Lord chancellor (4) Harcourt 
decreed A. to come in as a creditor for a 
moiety of what remained due on the bond, 
for the execution being ſubſequent to the 
_ aſſignment of the bankrupt's eſtate, ſhould 
not (at lcaſt in equity) diſcharge 4's demand 
out of the bankrupt's eſtate; but becauſe 


— — — — 


(2) 48. Rep. 140. pl. 81. | | 

() See 2 Stra. 949. 2 Barnard. K. B. 251. 2 Kt. 
2:9. pl. 191. ** Contingent creators,” fol. 99. 

(e) 11. Rep. 237. pl. | 


cach 


Kel. 
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Chap. 3. Creditor by Bond. Book-keeper. 16 5 
| each in equity was liable but to half the debt, 


and C. was not the original debtor for the 
whole, A. ſhould have relief only for a moiety 
of his remaining debt againſt the aflignees ; 
but had the bankrupt been the original deb- 


tor, and had borrowed all the money, then 


A. ſhould come in before the aſſignees as a 
creditor for all his debt. ö 

Lord chancellor Hardvicke ſaid, that 
though a creditor on bond and an open ac- 
compt beſides, was finally to be admitted a 
creditor only for the balance, yet it was 
every day's experience to admit him to prove 
the bond debt, but ſtill the commiſſioners 
might take the accompt afterwards, and the 
creditor ſhould be entitled, on a dividend, 
to no more than what appeared to be really 
due to him on the balance (a). See Inte. 


60 rest.“ 5 


Though the book-keeper of a merchant or 
tradeſman, is (5) allowed to make an affida- 
vit, in order to hold a defendant to bail at 
law, who ſtands indebted to his maſter, if 
he will ſwear (c) poſitively to the debt, ſuch 


() Atk. Rep. 50. | 5 | 

(b) 2 Stra. 1226. 2 Barnard, K. B. 256. 2 Kel. 
114. pl. 65. | „„ 

(c) A poſitive oath of the debt is required, both by 


| the act of parliament (12 Geo. c. 29. ſ. 2. perpetuated 


by 21 Geo. 2. c. 3.) and by the eftabliſhed rule of the 
court, 2 Bur. Rep. 655. 5 | 


books 


1 Bool - keper. Builder. Chap. ; 


book-keeper ought certainly not to be admitted 
to prove a debt for his maſter under a com- 
miſſion of bankrupt; becauſe under commiſ- 
ſions of bankrupt the creditor's (a) own 
poſitive oath is required, but the act of par- 
liament (5) for holding to bail or arreſting 
defendants, diſpenſes with the oath being 
taken by the creditor himſelf, provided the 
oath be poſitive, for then it may be taken 
by any perſon; and upon conſideration the 
diſtinction ſeems reaſonable, tor the oath re. 
quired at law is only to oblige the debtor to 
give his creditor good ſecurity, that the debt 
when legally recovered ſhall be ſatisfied; 
whereas the oath taken under commiſſions 
of bankrupt, gives the proof of the debt, 
the effect of a verdict or judgment at law, and 
as to the objection, that the creditor's oath 
for ſubſtantiating his own demand ought to 
be rejected, as being the evidence of a party 
| Intereſted, which in general is not admiſſable 
at law; it may be anſwered, by obſerving 


that the juriſdiction under commiſſions of 


bankrupt is equitable, as well as legal. 


A. by articles was to build certain houſes, 
B. furniſhed him with materials, and took 
an aſſignment of the articles for his ſecu- 


(a) Tr. Ath. Rep. - : 
(5) 12 Geo. c. 29. 7 2. 
. rity, 
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Chap. 3. Collector of Taxes. Companiet. 107 
rity, but before the aſſignment 4. was bank- 
"Lord chancellor Cowper : B. has a ſpecial 
equity, in as much as by what he advanced, 
A. was enabled to perform his agreement to 
the common benefit of the creditors, and 
therefore B. ſhall have all his money he ad- 
vanced after he had a ſpecific intereſt in the 
articles; but as to what he gave credit for 
before, he truſted as another creditor. 

And lord chancellor put the caſe of 4. in 
building a. ſhip, he becomes bankrupt, and 
after B. furniſhes materials to finiſh it; B. 
ſhall have all his money, and not come in 
average with the other creditors (a). 


18 


The collector or gatherer of taxes muſt pro- 
duce his authority, viz. his appointment or 
deputation, that the commiſhoners may 
Judge of the legality of it, otherwiſe the 
bankrupt's eſtate may be doubly charged 
for one and the ſame debt. See © ] 
e riſhioner.” 5 | 


a= 


1 


The clerk is uſually appointed receiver of 
his company, and is therefore the proper per- 
lon to prove a debt due from a bankrupt to 
his company, his appointment under the com- 


(a) 7 Vin. Abr. 73. pl. 4. 


mon 


108 Contingent Creditors. Chap. z. 


mon ſeal of the company, muſt be exhibited 
to the commiſſioners. i, 

Every perſon who ſhall give credit on ſe. 
curities, payable at a future day to perſons 
who are or ſhall become bankrupts, upon 
good conſideration, bona ' fide, for money or 
other thing, not due before the time of 
ſuch perſons becoming bankrupts, ſhall be 
admitted to prove their ſecurities (a2) or a- 
greements, as it they were payable preſently, 
and ſhall have a dividend in proportion to 
the other creditors, diſcounting 51. per cent. 


per ann. from the actual payment, to the v 
time ſuch money would have been become 
due (5. b 
. A tra. K 

in 

(a) From which the bankrupt ſhall be diſcharged, as G2 
if ſuch money had been due before the time of his be- A 
coming bankrupt. ſtat. 7 Geo. c. 31. ſ. 1. | = 
(2) Stat. 7 Geo. c. 1. ſ. 31. The occaſion of mak- Wl *% 
ing this law was, that merchants and other traders ii 31 
oods had been very often obliged, and more eſpeci- | v4 
ally of late years, to fel] and ciſpoſe of their goos Wi * 
and merchandizes to ſuch Egon as had occaſion for "07 
the ſame, upon truſt or credit, and to take bills, bands, WR 4 
promiſory notes, or other perſons ſecurities for thei Ph 
monies, payable at the end of three, four, or ſis WW. 
months, or other future days of payment, and the biuy- Wi 17 | 
ers of ſuch goods becoming bankrupts and comn:1{- Wi A 
fions of bankruptcy being taken out againſt them, le- a 
fore the money upon ſuch bills, bonds, & c. became p y- 2 
able, it had been a queſtion whether fuch perſons g v- bs 


ing ſuch credit on ſuc/ ſecurities, ſhould be let in to 
prove their debts, or be admitted to have any divide e 


or other benefit by the commiſſion, before ſuch time 
1 | 8 


Chap. 3. Contingent Creditors. 109 
A trader contracted with the Ea India 
company at one of their ſales for the pur- 
chaſe of a parcel of Faſt India goods, to be 
paid for at a future day, and before the 
day of payment he became bankrupt. Lord 
chancellor - King held this caſe not within 


as ſuch ſecurities became payable, which had been a 
| great diſcouragement to trade, and a great re to 
credit within this realm. In a queſtion about a bank- 
rupt, chief juſtice Lee held, that though the preamble 
to this ſtatute ſpoke only of bonds given for goods in 
trade, payable at a future day, yet that the enacting 
words extended to all ſorts of bonds for the payment 
of money ; and that the words ſuch ſecurity did not 
mean ſecurity for ſuch a ſort of debt, but ſecurity by 
bonds, bills, notes, &c. 2 Stra. 1211. 2 Barnard. 
K. B. 255. Lord chancellor King ſaid, that formerly 
in caſe a trader contracted a debt payable at a future 
day, and afterwards (but before the day of payment) 
became bankrupt, this not being a debt until after the 
ES birkruptcy, at which time the bankrupt could not do 
WY any act to alien or leſſen his eſtate to the prejudice of 
his creditors, ſuch contract was held void, and the cre- 
Editor not allowed to come in for a ſatisfaction under 
the commiſſion ; and in ſome caſes it was thought hard, 
chat if one, on the buying of goods, or for other va- 
WB uable conſideration, thould give a note under his hand 
» poodle at a future day, and actually had the goods de- 
ivered to him, or the money lent him, and before the 
Way of payment the debtor ſhould become barkrupt, 
hat in this caſe the creditor ſhould not come in under 
e ſcommiſſion with the reſt of the creditors ; where- 
ie for the remedying of this, the ſtatute was made. 
il. Rep. 396. pl. 124. 2 Lord Raym. 1549. 7 Vin. 
br. 72. pl. 7. Ark. Rep. 116. | 


3 


time che 
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the ſtatute, becauſe (a2) the goods were not 
delivered, nor the contract ſigned by the | 
party (5). 

And at this day, if a bond or note be 
given by a trader upon a contingency, and 
before it happens the trader becomes bank. 
rupt, and then the contingency happens, this 
is not within the act, neither ſhall the deb 
ariſing (c) after the bankruptcy be ſatisfied 
under the commiſſion (d); for it was uncer. | 
tain whether ſuch bond or note would ever 
become payable or not, by reaſon of its de. 
pending on a contingency which had not hay | 
pened at the time of the act of bankruptc jm 


(a) There being no expreſs words in ſtat. 7 Geo. cM 
31. as to either the delivery of the goods, or as to te 
contract's being to be ſigned by the party; quere t 
authority of this opinion of lord King. | 1 

(5) 2 Wil. Rep. 396. pl. 124. . 

(c) But if the contingency happens before the ban. 
rupt's eftate be fully wars, ſuch creditor {hal 
come in pro rata. 2 Wil. Rep. 499. Moſeley, 79. pl. 51. 
( 4) By lord chancellor King. 2. Wil. Rep. 397, 47.06 
pl. 159. Eq. Caf. Abr. 54. pl. 3. P. by L. CJ 
Raymond. 2 Stra. 869. 2 Lord Raym. 1549. Bara 
K. B. 59. S. P. by lord chancellor Macclesfield ; 7 nM 
Abr. 71. pl. 4 S. P. By lord chancellor Talbot. 
Vin. Abr. 72. pl. 7. Att. Rep. 114. Lord Hat 
ewicke ſaid, as to the cafe that had been mentioned, . 
2 Wil. Rep. 497. it was barely an opinion of lord Ni 
and not the caſe in judgment; but he did obiter & 
clare his opinion only; that lord Talbot afterwas 
doubted of lord King's opinion, and in a caſe ſince, lot 
Hardwicke had differed from him entirely, and had » 
occaſion to alter his opinion. Ak. Rep. 118. 


col 
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committed, and ſo it was impoſſible to make 
an abatement of 5 J. per cent. as the act di- 
rected (a), which extended only to creditors 


t a future day certain. (U). And lord chan- 


cellor King was of opinion, that no part of 
the bankrupt's eſtate ſnould wait or be de- 
ferred from being diſtributed, the act or- 
dering that the bankrupt's eſtate ſhould be 
diſtributed within four months ; eſpecially 


that the diſtribution ſhould not wait, as in 


the preſent caſe, for a debt which was nei- 


ther debitum in praſenti, and never might be 


cdiebitum in futuro, in regard the obligor or 
ZE drawer of the note, after his certificate al- 
lowed, might go to his trade again, and be- 


| * come a ſolvent perſon, able to pay off the 
bond or note, and therefore the court re- 


olved, that the contingent creditor ſhould not 


come in for a diſtribution, neither ſhould the 
money be reſerved in favour of ſuch contin- 
"Rzency (c). 


Lord (4) Hardwicke ſaid, that there was no 
uch thing as drawing a line between the 
ontingency not happening before the bank- 


(a) 2 Lord Raym. 1549. Moſeley, 79. pl. 51. 2 Stra. 
668. admitted in K. © ad = fa in er- 

ror. Com. Dig. 527, Lord Hardwicke ſaid, there had 
not been one cat 
of king's bench, but what had been determined expreſsly 
gainſt a contingent intereſt. At. Rep. 114. 

(b) Barnard. K. B. 95. Atk. Rep. 130. 

(c) 2 Wil. Rep. 498. Moſeley, 79. pl. 51. 

(4) 4th. Rep. 119. F 


ruptey, 


e ſince 2 lord Raym. 1546. in the court 
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do equity. Ati. Rep. 114. 2 Vern. 662. 
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ruptcy, and yet happening before the tine 
of diſtribution; that this would not only be 
an hardſhip on the - bankrupt, but on the ret 
of the creditors, whoſe debts were aQtuall | 
due, but would have given the contingen i 
creditor a ſuperior privilege, by leaving it 
open to him to recover the remainder of the 
debt againſt the bankrupt; and he (a) ob. 
ſerved that contingent debts were ſometime; 


caſes of value, more often caſes of hardſhiy j 
and compaſſion, and that it were to be wiſhed 


they were remedied and ſettled for the futut 


by (6) act of parliament. 

E. V. previous to his marriage with C. gave Wi 
his bond to her father in the penalty of 600. 
in (c) truſt that if the marriage ſhould take 
effect, and C. ſhould ſurvive E. W. and if he 
ſhould before his death by will or otherwise 
give or leave C. 300 J. in goods or other per. 
ſonal or real eſtate, ſo as the ſame ſhould be 
paid by his executors or aſſigns, immediately 
after his death to C. without any claim by 
any perſon or perſons whatſoever, then tie 
bond was to be void. 


(a) Atk. Rep. 117. 

(5) Ath. Rep. 117, 120. | | 

(c) Lord Hardwicke ſaid, that the diſtinction take 
in the court of chancery had been between a truſt for tat 
wife, and a bond abſolutely given to the wife herſelf be- 
fore marriage upon a contingency of her ſurviving the 
huſband ; that this was materially different from 
truſt, becauſe there a perſon who came for equity mu 


The 


hap. 3. Contingent Creditors. 113 
The marriage was had, and about nine 


| ars afterwards a commiſſion of bankrupt 
aued againſt E. W. whereupon he was de- : 

Jared bankrupt, and a few days after that 

e. dicd inſolvent, before any diſtribution of 

is eſtate, and C. duly proved the bond be- 

i 


ere the commiſſioners, but the aſſignees re- 
Nuſed to make any dividend to the wife; ſne 


F ecrefore petitioned lord Hardwicke, as her 
1 band made no other proviſion for her in 


os life-time, that ſhe might be let in to re- 
eive her dividend out of the bankrupt's eſ- 
Mie and effects in equal degree with the other 
Freditors. „ Y 

Lord (a) Hardwicke ſaid, that it would be 
e hardeſt caſe in the world, if C. ſhould 
Wot be admitted a creditor before the eſtate 
as divided away, that there were great va- 


Wicty of determinations in the books, and 
Wcrcfore adjourned, it; but the reſt of the 
Wrcditors coming to an agreement, to let in 
Wc wife of the bankrupt as a creditor for 
ol. half of the bond debt only, ſhe ac- 
Wuiclced under it, and therefore lord Hard- 
iche gave no abſolute opinion, one way or 
e other, but ordered it accordingly, with 
take! e conſent of the aſſignees. Ws 
Lord (b) Hardwicke ſaid, that there had 
cn a great many caſes in the court of Chan- 


muſt (a) Ath. Rep. 11 114. 
(b 4th. Rep. 5 ; 


ce, 


114 Contingent Creditors. Chap. ;, : 


cery, upon the point of contingency ; ſone 
where an huſband before marriage had con. 
tracted with (a) truſtees for the wife, to pay 
a ſum of money in his life-time, for her be. 
nefit, if ſhe ſurvived, and if ſhe died, for her: 
children, and if no children, for the benefit i: 
of the huſband. That there had been other 
caſes where the time of payment did n 
ariſe, till the contingency had taken effect, af. 
ter the death of the huſband; and that then Ml 
had been other caſes, where (6) the father of 
the 


(a) If huſband becomes bankrupt after breach di 
payment to truſtees, they have always been admitte 
creditors upon equitable terms, and the court of Cha 
cery had taken care, that the intereſt of the money 
thould be paid to the creditors, uncer the commiſſicg 
during the life of the huſband, and the principal ſe 
cured to the wife, in caſe ſhe ſurvived her e lf 
judgment had been given at law by the huſband f 
this ſum, it was a debt notwithſtanding the defeazancy 
and the truſtees would have been admitted as crediton, 
though the terms of the bond itſelf were otherwiſe. b 
lord Hardwicke. Atk. Rep. 119. | 

(5) Upon what terms (faid lord Hardevicke) ſhoul 
the party be relieved againſt the penalty? Why, up# 

aying what was in conſcience due out of the eſtar 
Hore was clearly a breach of the condition of this bu 
before the bankruptcy, for the half-year's intereſt » 
become due at C/ri/tmas, but not paid till the 1oth d 
January, and therefore not being paid at the day, l 

enalty was forfeited at law. It has been aid, tit 
it turns upon the act for the amendment of the lu 
ſtat. 4 An. c. 16. f. 12. That when an action of dl 
is brought upon any bond, which hath a condition 9 
defeazance to make void the ſame upon payment f j 
F 


ition & 


ent 0! 
E 


Chap. Jo 


the wife had entered into a covenant to pay 


Ja ſum of money after the death of himſelf 


and wife, and intereſt in the mean time; 


and other caſes, where an (a) huſband by 


articles 


leſs ſum, at a day or place certain, if the obligor, his 
heirs, executors, or adminiſtrators, have, before the 
action brought, paid the principal and intereſt due, 
though ſuch payment was not made ſtrictly accordin 

to the condition or defeazance, yet it may be pleaded 


in bar, and ſhall be as effeQtual as if the money had 

been paid at the day and place according to the condi- 
tion, and had been ſo pleaded.” _ Before this act of 
parliament, the bond was forfeited if not paid at the 


day. At à day or place certain, are material words: 
that this was a new defence, and a new plea given by 
the act of parliament ; and therefore the common way 
of rg, Sg: that all intereſt was paid before aQtion 
brought. 

zance for the payment of a leſs ſum at a day certain, 
for that here the principal was to be paid at an uncer- 
tain time; for it was to be paid within a twelve- 
month after the death of the ſurvivor of father and mother. 
That it was not therefore a bond within the deſcription 


of the ſtatute, nor did the act of parliament intend to 


comprehend bonds of this nature. For ſuppoſe a bond 
payable at inſtalments, the obligee gets judgment on the 
whole penalty, upon a breach of payment at the firſt 
inſtalment ; why, even a court of law would in ſuch caſe 
act equitably, for upon the obligor's applying to the 
court there, and offering to pay the money due at the 
nſtalment, and agreeing to let the judgment ſtand as 
a ſecurity for the reſt, they would relieve the party, 
on payment of the money then due and coſts. That 
t this caſe was not within the act of parliament, then 


it came within the conſtruction of the firſt two caſes. 


Ark. Rep. 117, 118. 


(a) Lord Hardwicke was of opinion (though he 


vas ſorry he muſt go on niceties) that the wife, — 
| | 55 | aw 


Contingent Creditors. | 11 5 | 


ut that this was not a bond with a defea- 
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116 Contingent Creditors. Chap. 3. 


articles previous to marriage covenanted to 
leave his wife 600 J. in caſe ſhe ſurvived him, | 
and afterwards became bankrupt, and died 
before any dividend made. 

The (a) obligee in any bottomree or reſpon. 
dentia bond, and the aſſured in any policy of 
inſurance, made and entered into upon a va. 
luable conſideration, bona fide, ſhall be ad. 
mitted to claim, and after the loſs or con. 
tingency happened, to prove his debt and 
demand, in reſpect of ſuch bonds or policy 


, mh es _ 
of inſurance, in like manner as if the loſs or 
contingency had happened before the time of , 
iſſuing the commiſſion againſt the obligor g 
or inſurer; and ſhall be entitled, and {hall — 
have and receive a proportionable part, ſhare, 4 
and dividend of ſuch bankrupt's eſtate, in in 
proportion to the other creditors of ſuch Wi of 
bankrupt, in like manner as if ſuch loſs or de 
law now ſtood, could not be admitted a creditor under Ul 
a commiſſion of bankrupt againſt the huſband. At. rag 
Rep. 115. Becauſe in this caſe there was not a remedy Was 
at law before ſuch time as the act of bankruptcy was J 
eommitted; or commiſſion taken out. 4k. Rep. 118. 2 b 
And he further obſerved, that unleſs the debt was . f 
bitum in preſenti ſolvenilum in futuro, it could not be ore 
proved, that in thoſe caſes where he had let in fuch retu. 
creditors, a judgment was given at the time, which was blip 
an immediate debt at law, and ſuſpended only in equity ion 


upon the defeazance. Atk. 5 121. 

(a) And the bankrupt thall be diſcharged from the 
debt on ſuch bond and policy of inſurance. Stat. 19 
Geo. 2. C. 32. f. 2. Ati. Rep. 121. 


contingen) 


— 


Chap. 3. Contingent Creditors. 117 
| contingency had happened before ſuch com- 
miſſion iſſued. | 8 Ee eh af e 
5 The occaſion of making this clauſe of the 
ſtatute was that (a) merchants and other 
W traders frequently lent money on bottomree 

or at reſpondentia, and in the courſe of their 
trade frequently cauſed their ſhips or veſſels, 
and the goods and merchandizes loaded 
thereon, to be inſured; and that where com- 

| miſhons of bankruptcy had iſſued againſt the 
obligor in ſuch bottomree or re/pondentia 
bond, or the underwriter or affurer in ſuch 
aſſurance, before the loſs of the ſhip or 
goods, in ſuch bond or policy of inſurance 
mentioned, had happened, it had been made 
a queſtion, whether the obligee or obligees 
in ſuch bond, or the aſſured in ſuch policy 
of inſurance, 'ſhould be let in to prove their 
debts, or be admitted to have any dividend 
under ſuch commiſſion, which was a diſpa- 
ragement to trade, therefore the above a& 
was made. | ks „„ 
Previous to ſtat. 19 Geo. 2. the obligor of 
a bottomree bond, becoming bankrupt be- 
fore the return of the ſhip, and the ſhip not 
returning before the diſtribution made, the 
pbligee could have no benefit of the diſtribu- 


on under the commiſſion (67). ID 
The 


() Preamble to ſtat. 19 Geo. 2. c. 32. f. 2. 
(') 2 Wil. Rep. 499. Meſeley, 79. pl. 51. 


118 Corporations. Country Creditor. Chap. ;. 


The treaſurer is the proper perſon to de. 
mand a debt due to a corporation from a bank. 
rupt, and ſuch treaſurer muſt ſhew the com- 
miſſioners his deputation or appointment un. | 
der the corporation ſeal. 


The commiſſioners ſhall admit the prof 
of any creditor's debt, who ſhall live remote 
from the place of their meeting, by (a) af- 
fidavit, or being of the people called Nu. 
kers, by folemn affirmation, and alſo permit 
any perſon duly authoriſed by letter of at. 
torney from ſuch creditor (oath or affirmation 
being made before a maſter in chancery, or. 
dinary, or extraordinary, or before the com. 
miſhoners viva voce, to vote (b) in the o_ 

| - 1 


(a) But before whom this affidavit may be ſworn, the 
act ſeems ſilent. 5 | | Og 
(% Though the act mentions the voting in the 


choice of athignees only, yet it ſeems that the letter 9 pre: 
attorney may be tor ſeveral other purpoſes ; as for It Rep 
ſtance, to accept the truſt of the aſſigneeſhip; w ft 60 
a bankrupt's a pang to receive dividends ; to con 2 4h 
ſent to compoſition, arbitration, inſtituting ſuits 1 203. 
equity (for the aſſignees may purſue any legal methos 202. 
of recovering the bankrupt's eſtate or effects, by ther after 
own authority, 2 Black. Com. 486.) at a meeting bhznm 
the creditors, to be held in purſuance of notice in the d 
Gazette for that purpoſe ; OE it may authorize the it he 

all 2Ct 


torney to do any other neceſſary and legal act, but th! 


muſt be all expreſsly mentioned in the inftrument. 4 
th 


01ute] 
01. 
Acre 


Chap. 3 Credlitor by E Werle. ö 
of aſſignees in the place of ſuch credi- 
tor (a). ; 


E. 


A Man who has an execution, or an (5 
extent (c) ſerved or executed upon the lands 
8 or 


the letter of attorney to ſign the bankrupt's certificate 
muſt be filed in the ſecretary of bankrupt's office, be- 
fore the certificate can be allowed by the great ſeal, 
it ſeems adviſeable to have one letter of attorney for 
that purpoſe only, and another for the other purpoſes | 
mentioned above ; becauſe otherwiſe whenever it is ne- 
ceſſary to produce it on any other occaſion, as to re- 
ceive a dividend, &c, the party muſt be at the trouble 
and expence of getting the ſecretary of bankrupt's clerk 
to attend with it; or of an office copy at leaſt. | 
(a) Stat. 5 Geo. 2. c. 30. ſ. 26. J 

(b) An extent may be teſted in the vacation, becauſe 
it iſues from the equity ſide of the court, which is al- 
ways open; the teſte of the writ muſt be the date of the 
fiat. 2 Stra. 759. the extent will be irregular if teſted 
previous to the fiat of the baron. 2 Stra. 760. Bunb. 
Rep. 165, Cilb. Eq. Rep. 223, 224. 

(c) The king is not within the ſtatutes of bankrupt. 
2 iow. Rep. 480. pl. 443. not being named. 2 Jo. 
203. 2 Hrra. 982. Atk. Rep. 262. pl. 142. Bunb. Rep. 
202. pl. 270. 2 ef. Rep. 456. pl. 190. So that if 
aſter the act of bankruptcy committed, and before aſ- 
lgnment of the bankrupt's effects, an extent ifſues for 
the debt of the crown, the goods are bound thereby. 
7 Vin. Abr. 74. pl. 9. 104. pl. 1. the king is bound by 
au actual aſſignment, becauſe the property is then ab- 
viutely transferred to a third perſon. Show. Rep. 480, 
51. 2 Stra. 982. Tri. at Ni. Pri. 39. And therefore 
"acre an extent is expected, it is uſual for the commiſ- 

— ſioners 


120 Creditor by Execution. Chap. z. 
or goods of a bankrupt, before he becomes 
bankrupt, needs no relief under the commiſ. 
ſion (a). 5 N | 

A creditor by (6) ſtatute not ſued and ex- 
ecuted before the bankruptcy, ſhall come 
in only pro rata, though lands in fee were 
bound by the ſtatute. ds 
Trevor 


ſioners to execute a proviſional, temporary, or immediate 
aſſignment, as ſoon as ever the party is declared bank- 
rupt, for if the extent bears even date with the commil- 
fion of bankrupt and aſſignment, the extent will have the 
precedence. Funb. Rep. 33. pl. 50. . 

But by ftat. 15 Car. 2. c. 11. ſ. 13. all brewing veſſels 
and utenſils for brewing, into whoſe hands ſoever the 
ſame ſhall come, and by what conveyance or title ſo- 
ever the ſame be claimed, are charged with all debts 
and duties of exciſe in arrear and owing by any per 
ſon for beer or ale made within the ſaid brewhouſe, and 
ſubjected to ail penalties incurred by perſons ſo uſing 
the ſaid brewhouſe for any offence againſt the laws of 
exciſe ; and all debts and penalties may be levied, and 
ſuch proceedings uſed againſt the utenſils therein, 2 
might have been, had the debtor or offender uſing the 
ſaid utenſils been truly and really owner and proprietor 
thereof; ſo that as far as this ſtatute is incorporated ii 
the ſubſequent exciſe laws, the proviſions thereof ei- 
empting the particular brexving utenſils therein mentioned 
from being affected by the ee of the owner, ei- 
tend in favour of the crown. | | 

(a) Stat. 21 Jac. c. 19. f. 9. 2 Black. Com. 49, 
plaintiff who hath defendant's body in execution, ſhi 
not come in to be relieved. Stone, 130. But one wil 
hath the bankrupt's body upon a ſtatute merchant nuf 
Stone, 131. pl. 50. | | 

() Wil. Rep. 92. pl. 18. id. 738. 


Chap. 3. Creditor by Execution. 121 
| Trevor ch. juſt. C. B. (a) ſaid it was plain, 
that a creditor by feri facias, not ſerved 
and executed, ſhould come in only in pro- 
portion with the creditors even by ſimple 
contract. _ %%% St 08 | Ne 
Where a bankrupt is in execution before 
the commiſſion, and the creditor comes in. 
and receives a dividend out of the eſtate, 
the court will put him to his election either 
to diſcharge the bankrupt, or renounce the 
dividend, and this in conformity to the law, 
where if the creditor will take the debtor in 
execution, he cannot afterwards take execution 
by . fa. becauſe (b) the body is deemed a. 
ſatisfaction; but otherwiſe, if a creditor takes 
fi. fa. firſt and levies ſhort, &c. there he 
may take out a ca. /a. afterwards, and ſue 
both. And here A. ſued out a commiſſion 
of bankrupt againſt B. in 1726, and after in 
1727, received a dividend of 2s. 6d. in. 
the pound, and now lately took B. in exe- 
cution for the reſt of his debt, and B. peti- 
G 3 __ tioned, 


(a) Wil. Rep. 93. 3 i 
(b) Lord chancellor Parker ſaid, that the reaſon of 
its having been frequently ruled that a creditor could 
not come in before commiſſioners, and then detain the 
body of the bankrupt in priſon, was, becauſe it would 
be unconſcionable, that the creditor ſhould detain the 
bankrupt's body in cuſtody for non-payment of his 
debts, and yet ſeize all his eſtate wherewith he was to 
Pay them. Wil. Rep. 562. Lord Hardwicke delivered 
ſelf to the ſame efiect, on a fimilar occaſion. Ath. 
Rep. 152. pl. 91. 


122 Executor. Tactor. Chap. z. 


tioned to be diſcharged, but was denied by 
lord chancellor (a) Talbot. See © Creditor by 
Judgment.“ | 


An executor ſhall be a creditor, though he 
has not a probate of the teſtament before 
the bankruptcy (5); but he muſt produce 
it before the commiſſioners will admit him 
to prove the debt, and it ought to be (c) ex- 
hibited to them. Creditor by extent.“ See 
„ Creditor by execution. | 


F. 


A Clothier became bankrupt, the queſ- 
tion was, whether his (4) factor, having 
cloths in his hands of the bankrupt's, might 
thereout retain his debt, or muſt come in as 
a creditor under the ſtatute, and accept of 
a ſatisfaction in proportion with other credi- 
tors, and accompt for the cloths he had in his 
hands. : 5 

7 A mer- 


(a) 7 Yin. Abr. 134. pl. 17. | 

(5) Reſolved in Show. Rep. 253. T. Raym. 479. 
(cc) We remember an inſtance of the commiſſioners 
diſpenſing with the probate's being exhibited, on the 
executor 's ae the debt, but there being a ment 
randum taken thereof, the afſignees refuſed to pay tbe 


dividend without ſeeing it, by which, when produced 
it appeared, that the creditor was not the executor nam 
therein. | 


(4) 2 Vern. 354 pl. 241. See 2 Bur. Rep. 936. 94: 
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A merchant remits goods to his (a) factor, 
and about a month after draws a bill, then 
the principal breaks, againſt whom a com- 
miſſion of bankruptcy is awarded, and the 
goods in the fadtor's hands are ſeized; it has 
been conceived the factor muſt anſwer the 
bill notwithſtanding, and come in as a cre- 
ditor for ſo much as he was forced by reaſon 
of his acceptance to pay. _ | 

Lord (C) Hardwicke ſaid, that factors had 
been excepted out of ſtatute 21 Jac. c. 19. 
even contrary to the expreſs words of it, for 
the ſake of trade and commerce. See 
Principal.“ 5 


The commiſſioners ſhall admit the proof 


of any creditor's debt, who ſhall reſide in fo- 


reign (c) parts by (d) affidavit, or being of the 


people called quakers, by ſolemn affirma- 


. tion; 


(a) Mol. de Jure Marit. 496. b. 3. ch. g. ſ. 8. but he 


| Coubts whether equity would not relieve in ſuch caſe. 


(5) Ath. Rep. 234. | | 

(c) We apprehend that this does not extend either to 
Scotland or Ireland; not to the former, by reaſon of the 
Union, for by the firſt article in the act (viz. 5 Ann, 
c. 8. ſ. 1.) for that 1 „ the two kingdoms of 
England and Scotland ſhall for ever after the firſt day of 
May 1707, be united into one kingdom, by the name of 
Creat Britain; and as to the fatter, lord chancellor 
King allowed an affidavit ſworn before a maſter extra- 
ordinary in Cork, to be read here. See Moſeley, 78. 


pl. 80. 


4) Sce ante, fol. 118 Note (a). 


wy Goaler. __ _ Chap. z. 
tion; and alſo permit any perſon duly au- 
| thorized by letter of attorney of ſuch credi. 
tor, (oath or affirmation being made of the 
due execution thereof before a magiſtrate, 
where the party ſhall be reſiding, and ſhall, 
together with ſuch creditor's letter of attor. 
ney, be atteſted by a notary public) to vote 
(a) in the choice of aſſignees, in the ſtead of 
ſuch creditor (5). For creditors at a future 
day, ſee © Contingent creditors,” fol. 108. 


6. 


A Bankrupt was committed by commiſ. 
ſioners, becauſe he would not anſwer inter. 
rogatories; the goaler gave him credit for 


victuals, he was not relieved, although he r 
s | pp Eggs | = n 
came in before diſtribution, nor will any þ 
man who truſts him (c) after (d) his bank. 
ruptcy. 
The 
cy, 
(a) See fol. 118. Note (5). 20 
(5) Stat. 5 Geo. c. 30. ſ. 26. age 
(e) A. lent money to a bankrupt after a commiſſion fail 
of bankrupt ſued out againſt him ; Trevor and Hutchins, feit 
lords commiſſioners, held, that he could not come in as to t 
a creditor, but was excluded; but lord Rawlinſon Re 
doubted, and took it to be a new point not yet ſettled, 0 
and that there Were no words in the act to exclude him, (c 
but lord Trevor and Hutchins held, that when the com» nen. 
miſſion was ſued out he was bound to take notice. 2 " 
*erid, 


Vern. 158, 161. © being of record. 2 Rep. 26. b. ke 
Bur. Rep. 33. | | 
(4) Stone, 131. 


Chap. 3. Guardian. Creditor by Fudgment. 125 

The Guardian of an infant who had main- 
\ tained him, was by lord Hardwicke admitted 
a creditor for the value of (a) an annuity, and 
ordered to prove the ſame as a debt under 
the commiſſion. 5 9 


J. 


If (5) the plaintiff recover damages againſt 
the defendant, and hath (c) judgment, and 
then the defendant becomes bankrupt, the 
W plaintiff is a-(d) creditor. 

Where a bankrupt is in execution, and the 


. Judgment creditor has alſo a demand againſt 
- him for rent, lord: Hardwicke (e) allowed him 
T to prove his debt for the rent under the com- 
he miſſion, notwithſtanding he refuſed to wave 
1 his execution. = 

Ke RY 


= cre- 


| (a) The bankrupt before the time of his bankrupt- 
cy, entered into an agreement to pay an annuity of 
20/. a year for the maintenance of the infant till his 
age of 143 with a penalty for non-payment: by his 
tailing in one of the payments, the penalty became for- 
feited, whereupon the guardian of the infant applying 


3 to the court by petition, it was ordered as above. Ath. 
inſa 10 251. pl. 135. | | 

tled, b) Co. Car. 166. pl. 22. Stone, 1 30. a 
him, (e) If the defendant becomes bankrupt before ſudg- 
com nent, or after, unleſs it be final, the plaintiff ſhall not 


3 coſt at law to his debt. See © Creditor by 
er Ic Is | . . | 

(4) For it is a debt due to hiia, and an action of 
debt lies on the judgment. Cro. Car. 166. pl. 22. 

(e) 1th. Rep. 109. pl. 160. | | 


126 Creditor by Judgment. Chap. 3. 
Creditors by judgment, ſpecialty with pe. 
nalty, or other ſecurity, ſhall not be relieved 
upon ſuch judgment, &c. but for a rateable 
part of their juſt debt, without reſpect to 
the penalty (a) contained in ſuch judgment, 
ſpecialty (5), &c. : 
Trevor, ch. juſt. C. B. ſaid (c), that a judz- 
ment, or recognizance, did no more bind the 
lands, than the 7e/fe of a . fa. bound the 
goods 2 the time of making, ſtat. 21 Jac. 
c. 19. ſ. 9. 
if there be an act of bankruptcy commit- 
ted, and a creditor contains judgment ſubſe- 
quent to it, then a commiſſion is taken out, 
the judgment is thereby (d) avoided. _ 
A. ſeized in fee, borrowed money of F. &. 
on a judgment, and then articled for ſale of 
the lands to B. and afterwards became bank- 
rupt. The queſtion (e) was upon ſtatute 21 lic 
Jac. c. 19. ſ. 9. the judgment not being ex- 
ecuted before the bankruptcy; 650/. pat tec 
of the purchaſe-money remained unpaid. flo 
It was decreed at the Rolls, that the aſſignees pla 
ſhould convey the premiſes to B. as A. had | 
| | articled hol. 


(a) This act only meant to exclude creCitors from firn 


the benefit of the penaliy, as againſt creditors (ſaid lord Fi 
Heardrwicke) and not as againſt the bankrupt hiniſelf. 4% cl 
F.ep. 78. | 
(3) Stat. 21 Jac. c. 19. ſ. 9. 
(c) Wil. Rep. 93. | 5 


(4) Ey Holt at Nifi Prius; 12 Mod. 446. 
te) Wil. Rep. 737. pl. 212. | 
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articled to do, and thereupon B. to pay the 
aſlignees the 650/. for the benefit of the 
creditors, and J. S. to come in for a propor- 
tion only with the reſt of them. „ 
But though F. S. could not come in upon 
the bankrupt's eſtate for more than his pro- 
ortion with the other creditors, yet it was 
inſiſted, that he ſhould be at liberty to ex- 
tend his judgment againſt the purchaſer who 
bought the land prior to the bankruptcy, 
W which ſeemed to be admitted, but that B. 
could not be deemed a purchaſer until he 
had paid the remainder of the money, which, 
when paid, muſt go to the creditors, and 
that he was not compellable to pay it, un- 
{fs upon his having a good title made him 
| by. the aſſignees, who had the legal eſtate of 
the premiſes aſſigned to them by the commiſ- 
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J ſioners, and fo (a) decreed as above. 
x- A creditor by judgment cannot be admit- 
ut ted to prove his debt, in caſe a writ of error 


id. WH ſhould be brought, for that preventing the 
es plaintiff at law from either bringing an action 
ad on his judgment, or taking, out execution, 
ed holds the debt in abeyance till the writ. of er- 
ror be nonprofled, ſpent, or judgment af- 
00 Wi firmed, but this creditor may claim under 
.ch circumſtances. 2 ops tee 
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Upon the equity (a) of the ſtatute 8 Ann, 
c. 14. (which directs, that, upon all execu- 
tions of goods being upon any premiſes. de- 
miſed to a tenant, one year's rent and no 

more ſhall, if due, be paid to the landlord) 
it hath been held, that under a commiſſion 
of (5) bankrupt, which is in the nature of 
a ſtatute execution, the /andlord (c) ſhall be 
allowed. his arrears of rent to the ſame 
amount, in preference to other creditors, 
even though he hath neglected to diſtrain, 
while the goods remained on the (@) pre- : 
miſes., ] 

A landlord is intitled to diſtrain the goods WT e 
of the bankrupt, while they remain on the n 
premiſes, for his entire (e) rent in the ar- Ne 

rear, 


) th. a an 
1 Which is na ſuch a cuftodia heels as an execution. 

Rep. 104. pl. 55. 

(e) Who is eau dered in a higher degree than a com- 
mon creditor. Ati. Rep. 105. 

(4) 2 Black. Com. 487. 

(e) But if the /andlord of a bankrupt ſuffers that 
fignees to ſell ofi the goods, he is not entitled to his 
whole rent, but muſt come in pro rata with the ny 
cx=ditors under the commiſſion. Atk. Rep. 102. pl. 
52. r03. pl. 53. nor thall a mortgagee who has paid 
the arrears of rent on a bankrupt's eſtate, unleſs he 


has an order to ſtand in the Jandhord's place, be pre 


ferre 
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rear, be the quantum what it may even aſter 


aſſignment or ſale by the aſſignees under the 
commiſſion, (a) if 


e goods are not remo- 

If there are not ſufficient goods upon the 
premiſes, to pay the /andlord's rent, he can 
then only take what goods there are upon 
the premiſes, and -after they are appraiſed 
and fold, as the law in caſes of diſtreſs for 
rent directs; then the /andlord may come. in 
as a creditor for the rent remaining due to. 
him, with the reſt of the creditors under the 
commiſnion I „„ 

On a diſtreſs for rent, goods were ſold, 
and 77. 3s. remained in the conſtable's 


| hands, who became a bankrupt. The tenant 


dies, and his executors pray to be paid this 
money by the aſſignees, in preference to other 
creditors. 18757 


- 


Objection: This comes to the hands of 


the conſtable by due courſe of law, and a 


caſe was cited before lord Macclesfield, and 
5 another 


3 to the ereditors under the commiſſion. Ark. 
ep. 103. oo 

(a) Becauſe no proviſion is made in caſe of bankruptcy 
in the ſtatute, which gives the /andlord a year's rent on 
executions. Ack. Rep. 103. pL 54. 104. pl. 55. but if he 
proves his demand for rent as a debt under the commiſſion, 
and ſwears he has no fecurity, it is a waiver of the diſtreſs, 
and he will be confined to his remedy under the commiſ- 
hon. 44. Rep. 105. NES. We 

(b) Atk. Rep. 103. pl. 54. 104. pl. 55. 
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another in the Common Pleas, where goods 
were taken in execution by the bailiff of Ne. 
minſter, and he died, judgment and execution 
ſet aſide, and ruled that the widow and exe- 
cutrix of W. ſhould refund the money, though 
the alledged he had not aſſets to pay ſpeci- 
alties. . EE 

But per lord chancellor (a) Talbot, both 
the caſes cited are againſt executors, and 
though the law makes a difference between 
one creditor and another, yet in caſe of 
bankruptcy all' creditors are upon an equal 
foot; if any thing remained in ppecie, it 
might be otherwiſe; but here the money is 
embezzled by the conſtable; ſo ordered the 
petitioner to come in as a creditor with the 
—A F 
The bankrupt ſtatutes do not make (6) 
void an agreement between /andlord and te- 
nant. e c 


If an executor becomes bankrupt, the I. 
gatee (c) ſhall be a creditor (dd. 
| At 


(a) 7 Vin. Abr. 74. pl. 7. 

(5) 7 Vin. Abr. 129. pl. 2. 

(c) But as an executor cannot be bankrupt, in reſpett 
of his teſlator's eſtate, 4:4. Rep. 102. pl. 51. it ſeems that 
a legatee never can have occafion to come in under the 
commiſſion; unleſs in caſe of a deva/tavit. 


(4) Com. Dig. 527. 


it 
WT 
4 


the 
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At the time a commiſſion of bankrupt 
iſſued againſt M. a flour-faQor, he was in- 


debted to his miller in a large ſum of money 


for grinding corn, and e in his cuſtody 


a conſiderable quantity of wheat belonging 


to the bankrupt, part ground and part 


grinding, beſides a great number of ſacks 


money was due to the miller for grinding the 
corn, he therefore applied to lord (a) Hard- 


wicke to be paid his whole debt out of the 


| money ariſing by the ſale of the corn and 


ſacks; but he was of opinion the miller had 
ſpecific (5) lien on them, and therefore 


| ought to be admitted a creditor only pra 
tanto as was due for grinding of corn in his 
S bands, 5; 55 N 
| A morigagee of land may chooſe whether 
he will come in as a creditor under the com- 


miſſion or not (c), for ſuch creditor having a 
real ſecurity in his own hands is entirely 


| take (d), for he has (e) a property in the land 


mortgaged, 


(e). Ati. Rep. 235. pl. 129. | 
(5) A perſon who repairs a ſhip has no ſpecifie lien on 
n, if delivered to the bankrupt, otherwiſe if repaired ina 
. port, while out upon a voyage. Al. Pep. 234. 
PI. 128. 8 | 

(c) Read. Stat. Law, 189. 
(4) 2 Black. Com. 487. 
(er) Bac. Abr. 258. 
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mortgaged, precedent to the tranſlation of the 
property to the commiſſioners, who, in ſuch 
caſe, have only an equity (a) of redemption ; 
and are in no better condition than the bank. 
rupt himſelf. It has been (6) held, that he is 
not entitled to relief (c) within the ſtatutes 
of bankrupt, for he may help himſelf by his 
mortgage. 3 | 

A. made a mortgage, and afterwards a 


commiſſion of bankruptcy was taken out 


mm him, and the commiſſioners made an 
aſſignment of his eſtate, and then B. lent 
2000/. to the bankrupt on a ſecond mortgage; 
having no notice of the bankruptcy, and after. 


wards he got in the firſt mortgage ; the lords 


td) commiſſioners held that the prior mort. 
gage ſhould not protect the mortgage ſuble- 
quent to the (e) bankruptcy. _ 

A mortgagee ſhall have his intereſt run 
on upon a bankrupt's eſtate, becauſe he hath. 
a right in rem, but as to- the other intereſt, 
it ceaſeth on the ] bankruptcy; unleſs 
there happen to. be a ſurplus left after pay- 

| | ment 


60 Rep. Temp. Finch; 466. 
b) Com. Dig. 527. 

(e) But it now ſeems ſettled that a mortgagee may prove 
his debt under the commiſſion, but then he mult deliver 


up his ſecurity for the benefit of the - creditors at large. 


Atk. Rep. 105. 
(4) Viz. Trevor, Rawlinſon, Hutchins, 
(e) 2 Vern. 157. 
(J) 7 Vir. Abr. 110 lb. a.] pl. 3. 
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ment of every debt, for in ſuch caſe intereſt. 
ſhall again revive and be chargeable on the 


| bankrupt or his repreſentative (a). 


Upon a queſtion whether by the aſſignment 
of ſome ſhips and their cargoes by way of ſe- 
curity for a large ſum of money lent, the pro- 
perty of the,ſhips and cargoes paſſed? 

Lord (b) Hardwicke ſaid, it would be very 
detrimental to trade, as it would deter mer- 
chants from lending money, if, notwith- 
ſtanding they ſhould advance a large ſum by 
way of mortgage, the property was not al- 
tered, but ſubject to the mortgagor's credi- 
tors under a commiſſion of bankrupt, un- 
leſs the ſhips returned before the commiſſion 
was taken out, and the effects were in the 
actual poſſeſſion of the mortgagees, that the 
conſtruCtion of (e) ſtat. 21 Jac. c. 19. ſ. 10. 
(d) 11, was a point of very great conſe- 

{a) a Block, Cos. 488. Ati. Rep. 244 pl. 132. 

(5) Att. Rep. 156, 170. | 5 X Toy 
e) Which he ſaid was darkly penned, Ati: Rep. 159. 
(4) © For that it often falls out, that many perſons 
before they become bankrupts, do convey their goods 
to other men upon good conſideration, yet ſtill do keep 
the ſame, and are reputed the owners thereof, and dil. | 
poſe the ſame as their own.” Stat. 21 Jac. c. 19. ſ. 10. 
f therefore any bankrupt ſhall for the future, by the 
conſent and permiſſion of the true owner and propri- 
etary, have in his poſſeſſion, order, and diſpoſition, any 
goods or chattels, whereof he thall be reputed owner, 
and take upon him the ſale, alteration, or diſpoſition 
is owner, the commiſſioners ſhall have power to — 
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quence, and he. did not remember in the 
court of Chancery, or while he fat in the 
King's Bench, were (a) ever made a point in 
any caſe; that where bills of ſale were made 
of goods and the purchaſer ſuffered the bank- 
rupt to continue in poſſeſſion, it was plainly 
within the letter of the ſtatute; but he did 
not think this could be conſtrued to extend 
to a bare loan of money upon goods by way 
of mortgage, for the words in the clauſe are, 
for N fold for a valuable conſideration, 
and valuable conſideration was moſt properly 
applicable to an abſolute ſale; that the ori- 
ginal agreement was, not immediately to 
take poſſeſſion of the ſhips and cargoes, but at 
a future day, and if the bankrupt had not 
a right from the time of the agreement, to 
exerciſe ſuch power over them as he be- 
fore had, but was now become ſubject to 
the mortgage, then this caſe was not within 
the ſtatute. 

That there was nothing more common 
than aſſignments of ſhips which were out 
upon their ſeveral voyages, as a ſecurity for 
money, and yet the aſſignee did not look 
upon it, that he had any property, but the 
aſſignor directed the maſter of the ſhips as to 
the wyage, and every thing neceſſary, _ 

that 


and diſpoſe of the ſame for the benefit of the creditors 
Stat. 21-Jac. c. 19. f. 11. | 
(z) Ati. Rep. 163. 
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that if contracts of this kind had been conſi- 
dered as falling within ſect. 10. and 11. of 
ſtat. 21 Fac. c. 19. this caſe muſt have hap- 
W pened frequently, and would not have been 
the firſt time of its being made a point in the 
S courts of We/tmin/ter-hall. 1855 5 
Lord (a) Talbot adjudged the following caſe, 
W upon the particular circumſtances of it, to be 
W within ſtat, 21 Jac. c. 19. viz 
An owner of hoys mortgaged them, and af- 
ter ſo doing was ſuffered by the mortgagee to 
Juſe them for three years together, and had 
money lent him upon the credit of being 
to owner. 3 Coed On 
at Lord (b) Hardwicke, and alſo lord (c) 
ot 4x ng were of opinion, that the above 
clauſes were never meant to extend to (d) 
mortgages or pledges for money or goods, be- 
cauſe it was impoſſible in an aſſignment beyond 
ea, that they could be delivered over to the 
ſlignee. bs | 


9 gives 


(a) 4th. Rep. 157, 161, 171. 

(b) Ath. Res. - ; 

(c) 2 Bur, Rep. 941. | : 4 
(4) In the court of Chancery mortgagees having 
nuch the largeſt ſhare in the eſtate, are conſidered as 
vers, and having the property in it, and for that 
eaſon mortgages are not within the intention of this 
Ct. Atk. Rep. 164. Mr., juſt. Burnet. contra. Ath, 
ep 170. | 73 | 


2 
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effects. 


N. 


A. gives a promiſory note for 2001. pay. 
able to B. or order; B. indorſes it to C. who Ml 
indorſes it to D. A. B. and C. became 
bankrupt, and D. received 5s. in the pound 
on a dividend made by the aſſignees of 4, 
Lord chancellor (a) Ning ordered D. to come 
in as a creditor for 150 J. only, out of 3. 


Where drawer and indorſer are both be. 
come bankrupts, and the creditors have re. 
ceived a compoſition of ſix ſhillings in the 

und under the commiſſion againſt the in- 
ke, lord (b) Hardwicke at firſt ſeemed to 
think that they might ſtill prove their whole 
debt under the commiſhon againſt. the dray- 
er, but upon looking into the above cak 
and alſo another to fame (c) effect [which ſec 
fol. 103.] he altered his opinion, and wa 
very clear, that the ſix ſhillings muſt go in 


_ diſcharge of ſo much of the debt, and that Ho 

they could only prove the remaining four- Wt 

teen ſhillings under the drawer's comm Wl 2 

fon. | rup 

If a man draws a promiſory note, before fore 

he becomes bankrupt, though it is not made "cal 
payable 

Wil. Rep. pl. 120. (a 

6 th. Re 2 50 3 (6) 

* 2 Wil. Rep. £9. pl. 21. 2 
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payable till after, yet it /zems that the debt 
incurred thereby may be claimed immediately 
and (a) proved when the note becomes pay 
able; otherwiſe the diſtinction of . debitum 
in praſenti, ſolvendum in futuro, would be (5) 
abſurd. 1 5 

Lord Hardwicke (c) admitted a perſon who 
took no more for the diſcount of notes than 
at the rate of five pounds per cent. per ann. 
to prove the whole amount of the notes, un- 
der a commiſſion of bankrupt againſt the 
drawer, without obliging him to deduct what 
he had received of the indorſer for the diſ- 
count; and his lordſhip ſaid, that as the 
commiſſioners had eſtabliſhed it as a rule, 


that note creditors had no right to prove in- 


tereſt upon them, unleſs it was expreſſed in 
the body of the notes, he would not break 
in upon the rule; for he ſaid, that even at 
law, where notes were for value received, 
and intereſt was not expreſſed, the jury did 
not give the. plaintiff, in an action upon the 
notes, intereſt for them, but by way of da- 
mages only; and that commiſſioners of bank- 
rupt could not award damages, and there- 
tore the rule they had eſtabliſhed was a very 
reaſonable one. 

Z Lord 


(a) May be proved before due, by 7 Geo. c. 31. 

(b) See 2 Stra. 949. 2 Barnard, K. B. 251, 255. 
* Contingent Creditors,” fol. 109. 1 5 

(c) Atk, Rep. 150, 151. 
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Lord (a) Hardwicke ſaid, that a packs 

might retain goods till he was paid the 

price and labour of packing, and that if he 
had another debt due to him from the 
fame perſon, the goods ſhould not be taken 
from him till he was paid the whole, not. 
withſtanding the debtor was become bank. 


rupt. | 

An inhabitant of a pariſh was admitted: 
creditor on behalf of himſelf, and the other t 
inhabitants, under a commiſſion of bankrupt 5 
againſt a perſon, who had been for ſeveral i. 
years a collector of the land-tax and window. .. 
duty for the pariſh, on the balance of ac- 
compts for monies received by him in that 5 
capacity, from ſeveral pariſbioners, and not pe 
paid to the chamberlain of London; and be 
lord Hardwicke (b) was of opinion, that one Wi ,;, 
inhabitant might prove for himſelf and £1 

the reſt of the pariſhioners, becauſe he might 

ſwear, that neither he, or the reſt of the 
pariſhioners, to his knowledge or belief, ( 
had received any ſecurity or ſatisfaction. 0 
Partner. See Joint and ſeparate Creditors." 6 
fol. 1 49. | | (e 
| A man (/ 


(a) Ath. Rep. 228, pl. 125, 1d. 237. 
(5) Atk. Rep. 111. pl. 62. 2 Kel. 291. 


Chap. 3. 
A man who has goods pledged to him for 


creditor has a chattel in his hands, as a 
ledge or pawn for the payment, are entirely 


ie pledged or pawned, precedent to the tranſ- 
en lation of the property to the commiſſioners, 
jt 


demption, and are in no better condition 


than the bankrupt (c) himſelf. . . 
| If a trader, being indebted on ſimple con- 
tract, pledges goods for the payment, and 
2 


promiſes intere 


V- and the commiſſion (4c). 


ace Lord Hardwicke (e) ſaid, that in caſes of 


that WF pawns, the pawnee had only a ſpecial pro- 


one Bl chaſer of land. See © Creditor by Judgment, 


and WY fol. 125. 

light Tf 
the EA | 
elief, (a) Com. Dig. 527 


(b) 2 Black. Com. 487. Atk. Rep. 236. 
lr} Bac, Abe. 208 <5; 


(4) „Vin. Abr. 110. [b. a.] pl. 1. See ante 132, 133. 
(e) Ath. Rep. 156. 


(f) A pawnbroker by reaſon of the ſpecial property he 
158. and Bulſt. 31. fe 


em contra. 


| Pawnee. We 


money, before the bankruptcy, need not 
come in (a). For perſonal debts, where the 


ſafe (O), he having a property in the thing ſo 


in which caſe they have only an equity of re- 


ſuch creditors ſhall have 
rl WW intereſt, even between the act of bankruptcy, 


perty (f) in them, in caſe they ſhould not 
and be redeemed within the time required. Pur- 


bas in the pledge 1 aſſign it. Ofxv. 124. but Bac. Abr. 
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If (a) goods be conſigned to a factor who 
ſells them, the principal muſt come in under 
the commiſſion; but if he lay the money out 
in other goods for his principal, he ſhall have 
the goods. So if the factor ſell the goods for 
money at a future day, the principal will be 
intitled to the money (6). | 


R. 


The commiſſioners uſually look upon the 
debts of the relations of bankrupts with 
jealous eye, eſpecially if they happen to be 
conſiderable, and accordingly are much more 
nice in their examination of them, than they 

generally are of thoſe of other creditors ; the 
reaſon given for it is, that the affinity and 
connection between the parties, render the 
demand ſuſpicious; we have often been 
much ſurprized at this partiality, (for uct 
we cannot help calling it,) ſince we hare 
obſerved other circumſtances equally fuſps- 
cious as affinity and connection, in the de- 
mands of other creditors, paſs unattendel 
to. As to the largeneſs of the demand, 


who but relations would venture large ſums! 
| 5 the 


(a) Tri. at Ni. Pri. 40, 41. 2 Veſ. Rep. 586. S. P. bf 
lord chancellor Hardwicke. | | 
(2) S. P. by lord ch. Hardwicke. 2 Ve. Rep. 56 
id. 674. pl. 234. | 
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the relationſhip, though the only objection» 
is a full anſwer and reaſon for the commiſ- 
Goners not being ſtricter than uſual with 
them; becauſe it is to be preſumed relations, 
no more than ſtrangers, would lend their 
money, if there was a likelihood of loſing 
it; when there is not, it is natural (though 
perhaps not prudent) to omit many of the 

legal formalities requiſite on ſuch occaſions ; | 
beſides, the debts of relations are commonly 
money lent, whereby their loſs becomes 


X much heavier than that of other creditors 
be for goods ſold and delivered, on which they 

have a very conſiderable profit, in compariſon 
do intereſt at 4 or 5 per cent. or perhaps no in- 
* tereſt at all (a); but it may be thought, that 


relationſhip is ſuch a faſcination, that it will 
not heſitate even at perjury. | | 5 


4 It has been ſaid, if you intimate to a re- 
uch lation, who is indebted to you, that he need 


not make himſelf uneaſy on account of your 


0. demand, you never intending to trouble 
* him for it, and afterwards he becomes bank- 
zel opt, that you are bound by ſuch your inti- 


mation or promiſe, even to ſtrangers, viz. 
to all his creditors ; ſuch an unjuſt and in- 
jurious attempt ſcarcely deſerves notice, but 
as we know it has been made, and (we are 
Jorry to ſay it) met with much more coun- 

tenance 


(a) See 2 Wil. Rep. 429. 
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tenance than it deſerved, we will here gine 
it an anſwer. | Te oe 

What motives has a relation to make ſuch 8 
a promiſe to ſtrangers? According to thi 
conſtruction, I may prejudice a relation and 
advantage a ſtranger, whoſe dividend by this 
means I may increaſe, and preclude myſelf 
the opportunity of ſigning a relation*s cert 
ficate, and giving him the ſhare of my div 
dend under the commiſſion. 

We remember an inſtance of the agel 
mother of a bankrupt ſon, coming to prov: 
a debt under his commiſſion ; the other cre 
ditors objected to her demand, they intimat- 
ed the notes were forged, that no conſiders 
tion was given for them, and many other 


( 
malicious allegations (for they were not oi 
oath); upon this the commiſſioners, after 
having examined her very ſtrictly, agreed to . 
her being admitted; but this was not ag. ; 
able to the creditors, they therefore ſaid ſh , 
had embezzled the bankrupt's goods, ant . 
till that was ſettled to their ſatisfaction, e f. 
ought not to be allowed to prove her debt; 2 


this occaſioned another examination, tho r 
neither was tins charge on oath ; the motha 50 
faid in Anſwer to* it, that on her ſon's mat un 
rying ſome years ago: ſhe removed to H . 
houſe, which ſhe furniſhed with her om 
goods ſhe brought. with her, and that as It 
was now ..-bankrupt, ſhe intended to tak 


thein back again where ſhe thought propel 
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and further, that ſhe had lived with her ſon 
ever ſince he was married, in the fame _ 
houſe in which her goods were : this cafe 
the commiſſioners ok; for they ſeem- 

ed to think with the creditors, the clerk, 
and meſſenger to the commiſſion (with the 
laſt of whom the quorum generally ad- 
viſes, and often forms his opinion and judg- 
ment) was a fraudulent poſſeſſion within 
ſtat. 21 Jac. c. 19. 1. 11. but to us it ap- 
peared to be the mother's poſſeſſion of her 
own goods, and that the ſon was never in 
poſſeſſion of them. On an application to 
lord (a) Hardwicke to ſet aſide a bill of ſale 

of ſhop goods, &c. executed by a father 
to his ſon previous to the father's bank- 
ruptcy, on a ſuggeſtion that it was within 
the ſtat. 21 Jac. and therefore fraudulent as 
againſt creditors; he ſaid, there was no 
foundation for it, becauſe it was many 
months before the bankruptcy, and follow- 
ed by the poſſeſſion of the ſon; we infer 
from this caſe, that if the ſon's poſſe/ron 
gained him the property of his father's goods, 
that by ſo much more reaſon mlag mother?!s 
peſſion in our caſe, way 
property of her own g. 
« Vendce.”? 


(% Ath. Rep. 93. pl. 41. \ 
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Notwithſtanding the rules of law, as to 
bankrupts, reduce all creditors to an (a) e- 
quality, yet the commiſſioners, in the caſe 
of ſervants, always recommend the creditors 
to direct the aſſignees to pay them their full 
wages; lord chancellor Cowper (6) faid, it 
was unreaſonable rhat ſervants ſhould come 
in with the reſt of the creditors ; however, 
we think it prudent and ſafe for aſſignees, 
where the wages of ſervants are very much 
in arrear, or where the ſums demanded are 
too conſiderable to be eſteemed the wages of 
menial ſervants, and conſequently not within 
the recommendation of the commiſſioners ; 
to advertize in the Gazette a meeting of the 
body of the creditors, in order to take their 
ſenſe of the matter, to reduce it into writ- 
ing, and to get it ſigned by the major part 
in value of ſuch of them as attend the meet- 
ing; this procedure will be not only an ac- 
thority, but likewiſe a juſtification and in- 
demnity to the aſſignees, in caſe of any after- 


diſp ute. | | pa 
It has been ſaid, that aſſignees can anſwer to 
paying ſervants one year's wages, but no Pal 
more, without any particular direction from aft, 
the creditors for that purpoſe ; but we con- the 
Way 


ceive this to be a mere vulgar notion, found- 
ed neither in reaſon or juſtice; to ſay, that 
d | the 


(a) 7 Vin. Abr. 127. Atkh, Rep. 233- 
() 2 Eq. Cal. Abr. 396. pl. 3. g 
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the commiſſioners recommend the payment 
of all wages due to ſervanuis, becauſe it is 
hard for them to come in only for a ſhare of 
the bankrupt's effects, with the other credi- 
tors, ſeems molt abſurd, if a ſervant, whoſe 
wages are conſiderably in arrear, is not en- 
titled to the benefit of the recommendation; 
ſince it may prove more beneficial to the 


ſervant to receive a dividend on a long arrear 


of wages, than one whole year's. „ 
If there ſhould happen to be occaſion to 
prove the bankruptcy on a trial at law, it 
is moſt likely, that the trading and act of 
bankruptcy may be in the knowledge of the 
bankrupt's ſervant, and in his knowledge 
only; as therefore the evidence of the ſer- 
vant may prove of the laſt importance to 
all the creditors under the commiſſion, it 
ſeems prudent for this reaſon, above all others, 
not to ſuffer the bankrupt's ſervants to prove 
their debts under the commiſſion, but that 
they be paid the whole of their (a) de- 

mands, 5 5 
A. and B. were ſureties for one C. for the 
payment of money, and had counter- bonds 
to ſave them harmleſs. The money was not 
paid at the day, and the ſureties paid it, and 
afterwards C. became bankrupt; and whe- 
ther they were creditors within the ſtatute 
was the queſtion; and it was reſolved that 
4: they 


% See Caf. Temp. Hardw. 255. 
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they (a) were: and lord Hardwicke (b) ſaid 
that the ſurety of a bankrupt who paid the 
debt, after diſputing it ſome time, being 
put to an expence thereby, ſhould, notwith- 
ſtanding he diſputed the payment of a juſt 
debt, be admitted to prove the expences of 
ſuch ſuit, under the commiſſion againſt the 
principal. | | | 
Where (c) there is principal and fret, 


and ſurety pays off the debt, he is entitled to 


have an aſſignment of the /ecurity, in order 
to enable him to obtain ſatisfaQtion for what 
he has paid over and above his own ſhare. 


T. 

The debt of a petitioning creditor is ſub- 
jet to ſome peculiar qualities, to which 
that of other creditors does not ſeem to be, 
viz. it muſt be a legal (d) debt, it muſt be 
contracted (though it need not be (e) due) 

before (7) the act of bankruptcy commit- 

ted; and therefore we apprehend that not- 


withſtanding a commiſſion of bankrupt is 
| ſuper- 


(a) Cro. Fac. 127. pl. 17. 
(5) Atk. Rep. 262. pl. 41. 
() By lord Hardawicke. Ath. Rep. 135. | 
(4) Wil. Rep. 783. Sel. Caf. of Evid. 161. 2 Kel. 6. 
pl. 8. 2 Stra. 899. | 

(e) Stat. 5 Geo. 2. 30. f. 22. 

Y) Wil. Rep. 783. Caſ. Temp. Tall. 243. Sel. Cal. 
of Evid. 147. 2 Stra. 744. 


inn paamny "Pe, — 9 meant —ͤ > Þ- aa. 4 2 3 


al. 
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ſuperſeded by reaſon of the petitioning cre- 


F ditor's debt not being a legal one, yet if a 


valid commiſſion be afterwards obtained, 
ſuch petitioning creditor will be intitled to- 
(a) relief under it; as truſtees, aſſignees of 
bonds, &c. who are not legal but only equit- 
able creditors, and whoſe debts therefore will 
not intitle them to take out a commiſſion (5). 
The cęſui que truſt ought to join in the de- 
polition with his truſtee, and the truſt deed. 
ſhould be exhibited to the commiſſioners. 


E> 


Mr. Juſtice (c) Burnet ſaid, that if a Vendee 
paid money, and did not infiſt upon a deli- 
very of the goods, he confided in the credit 
of the vendor, and not in any real or parti- 
cular ſecurity, and ought to come in, under 
the commiſhon, as much as any other per- 
lon who placed a confidence in the bankrupt, 
and not in any other ſecurity. 

A. (d) ſells land to B. who afterwards be- 
comes bankrupt, part of the purchaſe mo- 
ney not being paid, 4. ſhall not be bound 
to come in as a creditor under the ſtatute, 
but the land ſhall ſtand charged with the 

CE © money 


(a) Lord Raym. 287. 12 Mod. 159. Comb. 463. 
(b) See 2 Veſ. Hep: ac | WM vr 
(e) At. Rep. 170. 
(4) Vern. 267, 268. 
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money unpaid, though there be no agree. 
ment for that purpoſe ; for in this caſe there 
is a natural (a) equity, that the land ſhould 
ſtand charged with ſo much of the bankrupt 
money as was not paid. . 
A creditor by verdidt, cannot be admitted 
to prove his debt, till after the expiration of 
the four day rule on the pgſtea, becauſe the 
defendant may within that time obtain a ney 
trial, or ſet aſide the verdict; but ſuch cre- 
ditor may claim. 


Lord Hardwicke (b) aſked ſome of the 
commiſſioners of bankrupt who happened to 
be then preſent in court, whether if a perſon 
who had a verdict for his debt, and was pro- 
ſecuting to judgment, or had recovered (0 
damages in the action, and was going on to 
execute a writ of enquiry, but before either of 
them was completed, a commiſſion of bank- 
rupt was taken out againſt the defendant, 
the coſts and charges of ſuch proſecuting to 
judgment, or ſuch aſſeſſment of damages on 
a writ of inquiry had been allowed to be prov- 
ed under a commiſſion? 3 

The commiſſioners informed the court that 
it was the conſtant practice to refuſe 9 

Es colts 


(a) So ſaid by lord keeper North. 

(b) Atk. Rep. 140. pl. 81. | | 

(c) Mr. baren Atkyns muſt certainly have miſtaken lord 
Hardwicke, for Damages cannot be recovered previous 10 
a writ of inquiry. © EE . 


| 
| 
[ 
( 


(4) 
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coſts being . and his lordſhip ordered 


accordingly. - 


Why may not wives under the bankrupt 
laws, which are to be conſtrued moſt (a) 
beneficially for creditors, and under which 
the commiſſioners have an (b) equitable as 
well as a (6) legal juriſdiction, be deemed 
partners in favour of trade, and of their huſ- 
bands, as for this purpoſe they are deemed 
(c; ſervants to them even at law ? 


The other material matters concerning 
creditors ſeem reducible to the following 
particulars. 


1. Joint and ſeparate creditors, 149. 
2. Mutual debts and credit, 1 56. 
3. Intereſt, 168. 
4 Exhibits, 170. 
5. Claims, 172. 


1, Joinit and ſeparate 3 and herein 
of partnerſhip debts. 


Lord (d) Hardwicke faid, that formerly 
where there were ſeveral partners, _— uſed 
| I 5 to 


(a) 2 Show. Rep. 519, 520. 2 Eq. Caf. Abr. 9 
Cal. Temp. Talb. 185. Stat. 21 Jac. c. 3 ſ. 1. Mar. * 

(b) Alk. Rep. 7. 

(c) Cr. Car. 69. 2 Stra. 861. W Crimi 430. 

(4) Aid. Rep. 1 1. | 
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to take out ſeparate commiſſions againſt 
each partner, as well as a gum commithon :; 
that this practice being of late thought a 
very unreaſonable one, as occaſioning great 
confuſion, with regard to bankrupts effects, 
had been (a) diſcountenanced, and beſides 

| they 


(a) By this optnion of lord chan. Hardwicke, it 
ſhould ſeem that for the future, where there is a joint 
conimiſſion depending, ſeparate creditors ought not to 
take out a ſcparate commiſſion, but apply for an order 
to be admitted to come ia, and prove their debts under 
the joint comnutſion, as being a means of faving an 


experce to the creditors. By the Reporter. At. Rep, 


138. See id. 98. pl. 46. Francis Capper, Eſq; for- 
merly a commiſſioner of bankrupt, on his examination, 
before a committee of the honourable Houſe of Commons, 
to whom the petition of ſeveral barkrupts was referred 
obſerved, that joint commiſſions frequently ifſued again 
partners, as well as ſeparate, in their private rights, 
that there being no poſitive ſtatute for marihalling the 
joint and ſeparate effects, thereby directing the joint 
creditors to be paid out of the joint eſtate, and the ſe- 
parate creditors out of the ſeparate effects, which diff- 
culty occurring early to the Great Seal, the arbiter 
gui, hath adopted the above method, to prevent the 
double expence of taking out two commithons again 
the ſame perſon, for which purpoſe, upon the appli- 
cation of the Git:.erent clafſes of creditors, the Great 
geal orders both ſorts of creditors to come in and prove 
their debts, under one and the fame commiſſion, but 
ſubje& to the commitlioners taking an account of the 
joint and ſeparate eſtates, diſtinguiſhing the one from 
the other ; ſo that the joint creditors may be paid out 
of the joint, and the ſeparate creditors out of the ſe- 
rate eſtate : and if any ſurplus of either, the ſame to 
carried to the account, and in aiJ of the deficient 
eſtate ; viz, the ſurplus of the ſeparate, to be brouz't 
| | . . 


certi 
prive 
obtai 
326 
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bankr 
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Y they were generally nothing more than a 
= frruggle for the aſſigneeſhip and the clerk- 


ſhip. Er | 
: Lied (a) Hardwicke ſaid, that where there 
Vas a creditor on bond againſt two perſons 
jointly and ſeverally, and both became bank- 
rupt, he was entitled to receive a ſatisfaction 
out of the joint eſtate, and if the joint c_ 
| | Ell 


into the joint eſtate, to fatisſy all the joint creditors, 
becaute a commiſſion, in de firſt inſtance, is in na- 
ture of an execution, and the joint creditor may take 
bis remedy againſt either eſtate or both; if there is a 
ſurplus of the joint eſtate, and any ſeparate creditor be 
unpaid the bankrupt's ſhare of his joint eftate, it is to 
be applied in diſcharge of his ſeparate creditors only *. 
If this proviſion was made by ftatute law, Mr. Capper 
apprehended it would faye the parties intereſted in the 
commiſſion, the . great expence of applying to the 
Great Seal, and the petitioning creditor, 1n particular, 
all his expences which are not allowed him out of the 
bankrupt eſtate, the order of court extending only to 
the relief of the creditor applying ; he further obſerved, 
that ſeveral diſtinct applications, in reſpect to one and 
the ſame commiſſion, are frequent ;, and that creditors 
of both kinds, would alſo have the benefit of voting in 
the choice of aſſignees, and of oppoſing ſigning the 
pli . . — PP 8. 8 | 
certicate of conformity, which they are frequently de- 
prived of, under the order: of court, from its not being 
but obtained in time. See the Report, dated 2 June 1759, 
oh 32 Geo. 2. in Com. Journ. : | | | 
If the meſfenger was not authorized to ſeize both 


from a t 2 ; 
out etates, be the commiſſion joint. or ſeparate ; or if the 
e ſe⸗ bankrupt was not obliged to diſcover both his eſtates on 


© ih his final examination, the above order. would prove to- 


(ie ally nugatory. | | | 
zught (a) Ath, Rep. 99, 106. pl. 57. 8 
S8S8ee z . Rep. 25, 405. 
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fell ſhort, he was for the reſidue entitled to 


a ſatisfaction out of the ſeparate eſtate : but 
then the court would put him to his (a) 
election, and if he elected to come under 


the joint eſtate, he would, with reſpe& to a 
ſatisfaction for the reſidue,, be poſtponed (6) 


(a) Lord Talbot declared, that bond creditors to 
whom the two bankrupts were jointly and ſeverally 
bound, were not entitled to have a fall ſatisfaQion out 
of both at the ſame time, and ordered them to make 


election before they received any farther dividend. In 


a like caſe his lordſhip declared, that ſuch creditors 
were not entitled to a ſatisfaction equally with other 
creditors of the joint eftate, or with other creditors of 
the ſeparate at the ſame time, but ordered them 10 
make an election, and if they elected to come _ the 


joint eſtate, then they were not to come upon the feparate 


eſtate, till the other creditors upon the ſeparate eſtate * 
had been firſt paid. Ark. Rep. 99. | 

(b) Lord Hardwicke ſaid, that to be ſure at law a 
creditor upon a joint and ſeveral bond may proceed 
againſt both obligees at the fame time, till his debt 
is fully ſatisfied ; but in bankrupt caſes the court of 


Chancery directs an equality of ſatisfaction: conſider it 


(faid lord Hurdzvicke) on the footing of a joint eſtate 


' firſt ; joint creditors are entitled to a ſatisfaction out of 


the joint eſtate before ſeparate creditors, but then they 
have no right to come upon the ſeparate eſtate for the 
remainder of their debts, till after anne creditors are 
ſatisfied ; what would be the conſequence, if creditors 
upon joint and ſeveral bonds ſhould be admitted to 
come upon both eftates at the ſame time? Why, then 
theſe creditors would draw ſo much out of the Teens 
eſtate as would be a prejudice to other joint creditois, 
who have an oo right to come upon the ſeparate 


eſtate with themſelves, and by that means his _— 
DER | ou 
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to all the creditors of the ſeparate eſtate. 
And his lordſhip (a), ſaid, that joint creditors, 
where there were no ſeparate, might exhauſt 
both the joint and ſeparate eſtate, till their 
debts were paid, and that the bankrupt would 
not be entitled to a ſhilling till the joint cre- 
ditors were fully ſatisfied ; but that where 
there were ſeparate as well as joint creditors, 
though in the caſe of the bankrupts, the ſe- 
parate eſtate ſhould be equally applied; yet 
as between joint and ſeparate creditors it was 
otherwiſe, for the joint eſtate ſhould be ap- 
plied to the ſatisfaction of the joint, and the 
ſeparate eſtate to the ſatisfaction of the ſepa- 
rate creditors _ 5 e 
Lord (6) Hardwicke ſaid, that where there 


were two perſons who had been partners, 


and 


ſliould give creditors upon joint and ſeveral bonds, a 
preference to other creditors, when the act of parlia- 
ment, and the equity of the court of Chancery incline 
mat all perſons ſhould have an equal ſatisfaction. At. 
Rep. 99, 100. Lord chancellor founded his order upon 
this reaſoning, becauſe the bond creditors might have 
brought a ſeparate action at law againſt each of them, 
and might have had likewiſe ſeparate executions, but 
could not have levied his debt upon both the eſtates 
at the ſamie time, but only for the deficiency, where one 
eſtate was not ſufficient to ſatisfy the whole. Atk. Rep. 
106. pl. 57. By r this laſt reaſoning his lordſhip ſeems 
to maintain a contrary doctrine to what is advanced 
4 him in the ſormer part of this note, as to the point of 
aw. | 5 e 

(a) Ask. Rep. 227. N 

0) 4th. Rep. 98. pl. 46. See fol. 139. Note (b) 
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and yet the commiſhons were taken out 
_ againſt them as ſeparate traders, their cre. 
ditors upon the joint eſtate could not be ad. 
mitted to prove their joint debts under each 
commiſſion, for they had an equitable right, 
in cafe there ſhould be any ſurplus of the 
_ eſtates of the two bankrupts, after the ſepa. 
rate creditors were fatisfied;; and that there. 
fore the joint creditors mult proceed in the 
common courſe, by taking out a joint com- 
miſſion. | | ITS, : 
Where 4. lent a ſum of money to one part- 
ner on his own ſecurity, and he lent the fame 
to the partnerſhip trade, and a joint commul. 
ſion taken out; lord (a) Hardwicke ſaid, that 
A. ſhould not come in as a creditor upon the 
joint eſtate of the bankrupt (5) immediately 
and directly, with the reſt of the partnerſhip's 
creditors, but that by way of circuity he was 
entitled, as ſtanding in the place of that part- 
ner who had paid : Þ money to the uſe of the 
partnerſhip trade. 
Where (c) there were two partners, and 
one had taken out more money from the 
partnerſhip ſtock than his ſhare amounted to, 
and thereby became a debtor for ſo much; 
lord Talbot was of opinion, that the partner- 
hip creditor had a right to come upon the 
ſeparate 


(a) Ath. 2 243. P. „„ | | 
(0 Unleſs ſuch ſeparate debt had been entered in the 

partnerſhip books, and then he might. Ati. Rep. 84. 
(c) Atk, Rep. 225. ; 5 
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WT {cparate eſtate of the partner who was fo in- 


debted. 5 „ 5 . 
Two (a) partners agreed to borrow a ſum of 


: money for the uſe of the partnerſhip, but one 


of them only gave a bond for ſecuring the pay- 
ment, and the other was a witneſs to it, this 


Z money was afterwards entered in the caſh- 
book of the partnerſhip, a joint commiſ- 


ſion was taken out againſt them, and the 


| obligee denied by the commiſſioners to be ad- 


mitted a creditor; but lord King, on his peti- 


ton, was of opinion, that he ought to be ad- 


mitted, and direQed accordingly. | 
Separate creditors are allowed to come in 


under a joint commiſſion, but the joint effects 


are firſt to be applied to pay the partnerſhip 
debts, and then the ſeparate debts, and as to 
the ſeparate effects, firſt the ſeparate creditors, 


and afterwards the partnerſhip creditors are to 


be paid out of the ſame (5). | 9 
Lord chancellor Hardwicke ſaid, that the 
commiſſioners had no power of admittin 
ſeparate creditors to prove debts under 4 
joint commiſſion without the ſanction of the 
court (c); and (d) he laid it down for a rule, 
that where there was a joint and ſeparate 
commiſſion, a creditor under the joint commiſ- 

7 fon 


(a) Atk. Rep. 225. . 

(b) Att. Rep. 67. pl. 22. 2 Vern. 506. pl. 628. 2 
Wil. Rep. 500. 3 Wil. Rep. 25. 2 Vel. Rep. 456. 

(c) Ati. Rep. 68. pl. 23. | Re TS 
(4) Att. Rep. 97. pl. 45. 98. pl. 46. 
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ſion might come under the ſeparate, and affent 
or diſſent to 2% rs g, of the bankrupt under 
the ſeparate commiſſion (a,. 


2. Mutual debts and credit. 


Where (6) it ſhall appear to the commil. 
fioners, that there hath been mutual credit 
given by, or mutual debts between the bank. 
rupt, and any other perſon, at any time befir: 
the bankruptcy, the commiſſioners, or the bank. 
rupt's aſſignees, ſhall ſtate the accompt between 
them, and one debt may be ſet againſt ano- 
ther, and what ſhall appear to be due on ei. 
ther ſide, or the balance of ſuch accompt; and 
on ſetting ſuch debts againſt one another, and 
no more, ſhall be claimed or paid on either fide 
reſpectively (c). 5 
Neither the commiſſioners or the aſſignees, 
in the opinion of lord chancellor (d) Hard: 
wicke, can admit a debtor to a bankrupt be. 
fore his bankruptcy, and a creditor to hin 
upon a contingency that took place after the 
bankruptcy, to ſet-off under this clauſe; 
yet in order to do the parties ſub/taniial ju 
| | tice, 


(a) 3 #77. Rep. 28. DT 
(b) Stat. 5 Geo. 2. c. 30. ſ. 28. which hath always 
received an equitable conſtruction, and therefore all deb! 
under that act are conſidered alike. Rayn. Read. on Stu. 
Geo. 2. 27. note [1]. | 
(c) So before this ſtatute, by Hale and North, ch. jul. 
Com. Dig. 535. 2 Vern. 117. pl. 114. S. P. 
(4) Atk. Rep. 119. | 
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tice, ſuch ſet-off ought to be allowed ; but the 
words of the act being, as above ſet forth, 
mutual debts before the bankruptcy, and a 


5 judge having nothing to do with the reaſon of 


the law, his office being merely miniſterial, and 


E: ſolely to declare what the law is, not what it 


ſhould bez no court of juſtice can do fan 
ole pro- 


7 ju/tice, that being the peculiar and 
@ vince of the legiſlature. - 


This ſame deſire of . ahora! juſtice, 
induced the late lord ch. juſt. Lee, (a magiſ- 


trate eminent for a ſound heart and head) to 
miſdirect a jury, in a cauſe at ni privs, on this 


very ſame point, for his lordſhip conſidering 
that it might be dangerous to inquire into the 
preciſe time of indorſing negotiable notes, di- 
rected the jury to allow a promiſory note in- 
dorſed to a debtor of a bankrupt, after the 
bankruptcy, to be ſet off; which with much 
dificulty, and merely in deference to the opi- 
nion of ſo able and upright a judge, they did; 
but upon a new trial that (a) court would not 
allow ſuch note to be ſet off, for beſides 
ſuch indorſee having no right to be in a bet- 
ter condition than the drawer, who could 
only come in for a dividend, and the words 
of the act being © mutual debts between 


(a) It was with the concurrence of the chief juſtice, 
but the court gave no opinion, how it would have 
been, if the nature of the tranſaction, and the time 
of the actual indorſement, had not appeared. 2 Stra. 
1235. _ 72 : | 
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$ the bankrupt and any other perſon, at any 
„ time, before ſuch perſon became bankrupt,” 
it would alſo be of ill conſequence to trade, 
if debtors to bankrupts eſtates ſhould be al. Mi; 
lowed to buy up debts, in order to ſet them MW: 
off (a). ; 
Verney, (b) maſter of the rolls, was of opini. 
on, that where there were mutual deinands, 
between a creditor and a bankrupt, under; 
Geo. 2. c. 30. 1, 28. that upon an action at 
law, defendant might ſet off his demand again 
the aſſignees (as is done in other caſes, by : oo 
Geo. 2. c. 23. ſ. 13. and 8 Geo. 2. c. 24. and 
that there is no occaſion to come into a court {ſu 
of equity, to pray an injunction to a ſuit at lay, 
and for aſſignee to account. 

Lord chancellor (c Cowper ſaid, that where 
there was mutual credit between a bankrupt 
and a creditor, the balance ſhould only be f m 
paid, and that the clauſe in the ſtatute was not 
to be conſtrued of dealings in trade only, or 

In caſe of mutual running accompts, but 
alſo where one credit was upon mortgage 
and the other upon note; and he ſaid, thaWomp: 
in all cafes of mutual credit, it was nature cc 
juſtice and equity, that only the balance ſhould 
be paid. F 

j 


YH, 
2365 


(a) Bul. Ni. Pri. 196, 177. 2 Stra. 1235. 
(5) 2 Tr. Atk. Rep. 42. pl. 40. | | 
(c) Wil. Rep. 326. 
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Sir Stephen (a) Evans, in the year 1711, 
ad 50007. ſtock in the Hudſon's Bay com- 
pany, and was their banker or caſhier, and 
pon that aecompt was indebted to the com- 
any in 800“. and ſoon after became bank- 
Fupt; the afſignees brought a bill againſt the 
ompany to have the 5000 /. ſtock transferred 

o them, with all dividends due thereon: the 
zompany by their anſwer inſiſted upon the 
dove clauſe of the ſtatute 5 Geo. 2. and 
hat Sir Stephen Evans having credit in their 
jooks for 5000/7. ſtock, and the company on 
he other ſide having credit in Sir Stephen 
vans's book for 800/, they ought to deduct 
nd have an allowance of the 800/. out of the 
0001, ſtock. i : ; 
It was argued for the defendant that this 
ſe was within the clauſe of the ſtatute 


u 

| p { mutual credit, &c. and that Sir S. E. was 
na creditor of the company for his 5ooo!. 
„ock, and the company a creditor of Sir 


E. for the 800/. due to them; that the 
ock was called credit in the books of the 
dmpany, and that he had a demand againſt 
e company for the intereſt and produce of 
e ſtock, and though there was nothing due 
Sir S. E. for dividends at the time of his 
ankruptcy, yet the ſtock itſelf was a debt 
om the company, and ſo within the clauſe 
the act of ſetting one debt againſt another, 

_ and 


a) 7 Vin. I25. pl. 2. 
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and only the balance due to Sir S. F. 
aſſignees; that it would be very unreaſon. 
able where there were mutual dealings and 
credit, that the debtor of the bankrupt ſhoull 
be bound to pay the whole due from him to 
the bankrupt's eſtate, and he, e contra, ſhould 
only come in as a creditor under the commil. 
ſion for all due to him, and receive, perhaps, 
only two or three ſhillings in the pound for his 
whole debt, &c. _— | 
Lord chancellor (a) King thought that thi 
caſe was within the clauſe of the ſtatute of 
ſetting off debt againſt debt; that there wa 
mutual creait given, and therefore thougit 
the company might retain the 800/. due to 
them, out of the dividend due to the bank- 
rupt's eſtate, ſubſequent to the bankruptcy, 
and ſhould not be obliged to come in as 1 
creditor under the commiſſion, and decreed 
(s) accordingly. : 
Lord (c) Hardwicke ſaid, that under ſat, 
5 Geo. 2. c. 30. ſ. 28. perſons might ſet of 


debts, as that act extended to all mutud 
| | _ debts 


(a) 7 Vin. Abr. 127. | 

( Raymond. ch. juſt. and Mr. Baron Price, who af 

ſidſted his lordſhip, gave no direct opinion, but ſeemed 

agree with the chancellor. 7 Vin. Abr. 127. But dr 

Join * ſays, that the court was of this opinion. «tra 
n 


G45. Eq. Caſ. Abr. 9. expreſsly ſays, © decretd 
bord li aſſiſted bo *: C. J. and Vit 
juſtice Price,” without obſcrving, that either of the jug 
diſſented. | | 

(c) Ati. Rep. 185. 
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AF bts, though independent of, and not re- 
3 ar to he a between the bank- 
rupt and other perſons in the courſe of trade, 
and though the debts were of ſuch a nature as 
could not be brought into a general (a) ac- 


Wcompt.. oo | © a 
= His (3) lordſhip ſaid, that the clauſe in the 

act of parliament of the 5 Geo. 2. c. 30. re- 
lating to mutual credit, had received a very 
WE liberal conſtruction, and there had been 
W many caſes which that clauſe had been ex- 
tended to, where an action of accompt 
would not lie, nor could the court of Chan- 
Wcry upon a bill decree an accompt; that it 
vas very hard to ſay that mutual credit ſhould 
be confined to pecuniary demands, and that 

if a man had goods in his hand belonging to 
a debtor of his, which could not be got from 
him without an action at law, or bill in 
equity, that it ſhould not be conſidered as 


Nat, mutual credit; and lord (c) Cowper's opi- 
| of ron plainly favoured their conſtruction, for 
tul be looked upon the jewels pawned, and 
bis, notes given, as an accompt current between 


them ; 


(a) He ſaid the clauſe in the act of 5 Geo. 2. relating 
o mutual accompt, had been carried to be ſure further, 
nd rightfully, than a mere matter of accompt, but that he 
id not know that a court of equity had gone further than 
he courts of law in the caſes of a ſet-off, which was fur- 
her, indeed, than caſes of accompt. Atk. Rep. 237. See 
ol. 145. in notes 154, 155. . 

(b) Ath. Rep. 229. 

c) 2 Vern. 691. pl. 616. 


7 * Ter : 3 — a 
PTT 22 ec CO aaa 0 


— — 


between 4. and the bankrupt ſhould firlt « 
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them; and that, though, if there had bem 
no bankruptcy, in an action for the goods n 
queſtion, the debt could not have been ſet of, 
yet as the clauſe of mutual credit had been en. 
tended, lord Hardwicke thought it might cone 
within that rule, eſpecially as there was an ac. 
compt between them. 0 

A creditor of the bankrupt, and a debtor v 
him, upon bond, payable at a future day with 
lawful intereſt, petitioned lord (a) Hardwity, 
that he might ſet off his demand againſt the 
principal and intereſt due on the bond, as fa 
as it would go, and not be obhged to prowe 
his debt under the commiſhon, and take a d. 
vidend upon it only. 


Lord (5) chancellor faid, that before te th 
making ſtat. 5 Geo. 2. c. 30. ſ. 28. if a b. 
ſon was a creditor, he was obliged to provi an 
his debt under the commiſhon, and recent tra 
perhaps a dividend only of 2s. 6d. in eq. 
pound from the bankrupt's eſtate, and his 
the ſame time pay the whole to the aflignea per 
of what he owed to the bankrupt ; that he 
remedy this great inconvenience the act waht 'nſt: 
made; ſuppoſe, for inſtance, ſaid lord Hard Pay 
zvicke, there had been a bond from the bank to t. 
rupt to A. payable at a future day, and WW ig 
debt owing from 4. on ſimple contrad 5 7 

it; 


the bankrupt for a leſs ſum, the accom 


(a) Att. Rep. 230. pl. 126. 
Ak. Rep. 231. 
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all be ſtated, and one debt ſet againſt the 
other, and A. ſhould be entitled to a pro- 
portionable dividend of ſuch bankrupt's 
eſtate, pro rata with the other creditors, 
« diſcompting the bond payable. at a future 
time, after the rate of 5 per cent. for what 
he ſhould ſo receive, to be computed from 
the actual payment thereof, to the time ſuch 
debt ſhould or would have become payable 
in and by ſuch bond.” Theſe are the 
words and the concluſion of the clauſe in 
the ſtatute of 7 Geo. c. 31. relating to cre- 
ditors whoſe debts are payable at a future 
3 N | 
Confider it then (continued his lordſhip) 
the other way, where A. is a debtor to the 
bankrupt by bond payable at a future day, 
and a creditor, upon his eſtate by ſimple con- 
tract for a leſs ſum, would it be juſt. and 
equitable that he ſhould be obliged to prove 
his debt under the commiſſion, and receive 
perhaps 15. only in the pound, and yet 
when his bond becomes due, which in ſome 
inſtances might be in three months only, 
pay the whole debt, principal and meer, 
to the aſſignee under the commiſſion ? This 
might indeed in ſtrictneſs be ſaid not to be 
a mutual debt, but was it not a mutual cre- 
dit? The bankrupt gave credit to the peti- 
toner, in conſideration of this bond, though 
Payable at a future day; and the petitioner 
gave the bankrupt credit for the debt he 
2 Fs 8 owed 
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owed the petitioner upon ſimple contract; and 
therefore he thought this caſe was within the 
equity of the 5th of Geo. 2. | 
The plaintiffs were aſſignees under a com. 
miſſion of bankruptcy awarded againſt Sir 
Fuſtus Beck, and brought this bill againſt the 
defendants, to compel them to 5 and 
transfer to the plaintiffs ſeveral ſhares in 
their ſtock, to which Sir Juſtus Beck was in. 
titled, and which in the year 1720 coſt him 
between 10 and 120001. The defendants 
by anſwer inſiſted, that Sir Juſtus Beck wa 
one of the directors of their company, and 
that in the year 1720, after his purchaſe of 
the before- mentioned ſtock, the company 
lent him about 12000/. and infiſted, that 
they ought not to be obliged to let the plain. 
tiffs transfer or diſpoſe of the intereſt which 
Sir Juſtus had in the ſtock, without payment 
of the 12000/. borrowed, and that by vi. 
tue of the act 5 Geo. one account ought t0 
be ſet off againſt the other; and for that 
purpoſe they had come in as creditors under 
the commiſſion of bankruptcy, and had that 
proved their debts; there was no pretence i 159, 
that the money was lent on the ſecurity o the 
the ſtock; but it was inſiſted, that on the 
credit of the great parcel of ſtock, whil 
Sir Juſtus had in their company at that time, 
that they lent him this money, and therefor 
would now {top his ſtock till payment there- 


of, or as far as the value of the ſtock woulc 
| | extend 
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extend, which now by the great fall of ſtocks 
would by no means ſatisfy their debt; but it 
was decreed at the Rolls, and that decree on 
an appeal affirmed by lord (a) chancellor King, 
that the defendants ought to permit the 
plaintiffs, the aſſignees, to transfer and diſ- 
poſe of the ſtock for the moſt they could 
make of it, and that they could not ſtop or 
retain the ſtock for their ſatisfaction, either 
before or by virtue of the ſtatute 5 Geo. 
And though the company had the whole 
133 ſtock of it in them in their corporate capa- 
nd city, yet the ſtock of each proprietor was 
of diſtin, and veſted only in himſelf, with 
ny WH which the company had nothing to do fur- 
hat WW ther than they were veſted therewith' by the 
ain. charter, or act of parliament with which they 
nch WT were incorporated and impowered, or or- 
cnt i dered to transfer each one's ſtock by tranſ- 
vi- fers to be made in the books of the com- 
t to pany ; which otherwiſe every proprietor _ 
that might by deed, or otherwiſe, have tranſ- 

ndet Wi ferred as he thought fit. And it was held, 

had that this caſe differed from the firſt caſe, fol. 
159. And it was ſaid, that this was not like 
the caſe, where a (5) banker lent 200/. on 
a pledge of jewels, and afterwards lent the 
lame perſon a further ſum of money on his 
bare note; yet he was not admitted to re- 
CE deem 


(=) Eq. Caf. Abr. 
(b) Ch. Pr. 419. pl. 279. 2 Vern. 691. pl. 616. See 
Alk. Rep. 229. 236. 5 | | 


4 
| 
| 


perſons. And it was held not to be within 


. tual dealings and accompts, which is not this 


an accompt of his ſhare of the partnerſhip, 
| ſtock, and effects, without making fatisfac- 


private perſons, and on a mutual credit and 
truſt; but the loan of the 12000/. in the 


8 Geo. 2. c. 24 f. 4, 5. 
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deem the yes without payment of the note 
likewiſe ; for there it was between two private 


the ſtatute of 5 Geo. which ſpeaks only of my. 


caſe, as Sir Juſtus had a fixed permanent in. 
tereſt in the ſtock; and the money borrowed 
without regard thereto. And the court held 
this was not like the caſe of partnerſhip, 
where if any of the partners borrowed any of 
the partnerſhip's money, his own ſhare ſhould 
be anſwerable for it, and he ſhould not be per: 
mitted to come into a court of equity, and pray 


tion for the debt he owed to the partnerſhip; 
for this was a tranſaction between them 2 


preſent caſe to Sir Fu/tus, was not in their 
corporate capacity, wherein only he ſtood 
related to them, and held this ſtock, but 
was a loan by them as private perſons, for 


tw 
which they could not ſtop his ſtock, which he me 
held as a member of the company in ther ang 
corporate capacity. | priy 

Where (a) there are mutual debts betwee 

the plaintiff and defendant, or if either part) | 
ſue or be ſued as executor or adminiſtrator (a 
| ' wha, ” 

bath 

exten 


(a) Stat. 2 Geo. 2. e. 22. [. 13. perpetuated by ſtat 


where there are mutual debts between the teſ- 
tator or inteſtate and either party, one debt 
may be ſet againſt the other, and ſuch matter 
may be given in evidence upon the general 
iſſue, or pleaded in bar, as the caſe ſhall re- 
quire; ſo as at the time of pleading the gene- 


or debt intended to be inſiſted on, and upon 
what accompt it became due. 


ſeparate demand due to the bankrupt ; but if 
bath demands had been /eparate, he thought 
that mutual credit, within 2 Geo. 2. c. 22. f. 
13. and that though the ſtatute ſpeaks only of 
ſetting off one debt againſt another on rials, 


debts being given in diſcharge upon the de- 
mands of aflignees. 4-7 Et] 


two perſons had given a joint bond for pay- 


and plaintiff being indebted upon her own 


(a) 2 Kel. Rep. 24. pl. 9. YES 

(5) But note, that the whole court of King's -Bench 
bath ſince held, that the clauſe of the ſtatutè does not 
extend to commiſſioners of bankrupt ; which opinion 
rd chancellor Apſiey ſeems to adopt. See Wilj. Rep. 
9. K. 155, 156. Bul. Ni. Pri. 177. | 
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ral iſſue notice be given of the particular ſum 


Lord chancellor (a) King was of opinion, 
that joint debts could not be ſet off againſt a 


yet commiſſioners (b) of bankrupt were within 
the equity of the act, and might allow mutual 


Plaintiff being reſiduary legatee and ſur- 
viving executrix of her huſband, to whom 
ment of money, one of whom was dead, 


private account to the ſurviving obligor, who 
PS: was 
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was become bankrupt, brought her bill in 
Chancery, for liberty to ſet off what was due 
to plaintiff, as executrix, and againſt the debt 
due from herſelf to the bankrupt. Lord (a) 
Hardwicke ſaid, that he never knew ſuch in- 
ſtance in Chancery before, and that as the debts 
were due in different rights, the caſe was not 
within this clauſe of the act of parliament, 
there being no mutual credit between the 
parties; and his lordſhip: obſerved, that this 
matter had been determined 2d April 1748, 
on parte Hope; and further, that if Chancery 
was to go into inquiries of this ſort, an ac- 
count muſt be taken of the teſtator's whole 
eſtate, til} it were ſeen, if there was a ſur- 
plus, ſo as thereout to make a ſet-off; and 
alſo, that another conſequence would ariſe: 
it having been often doubtful when executors 
could take a reſidue, which might draw on in- 
finite expence, if it ſhould be allowed of, in 
like inſtances. ES rs 


3. Intereſt. 


As to ſuch intereſt as any particular creditor 
may be entitled to, by virtue of his lien or ſe- 
curity on the bankrupt's eſtate, we refer the 
reader to our alphabetical (5) arrangement of 


creditors. | 
For 


(a) 3 Tr. Atk. Rep. 691. pl. 261. 
(5) Fol. 132, 139, 141. | 


chap. 3. 7 a 


For debts on ſpecialty, the creditors ſhall 
have intereſt as well between the act of (a) 
bankruptcy as before, and (5) though the 
uſual (c) rule is, that all intereſt on debts car- 
rying intereſt ſhall ceaſe from the time of iſſu- 
ing the commiſſion; yet when a bankrupt's 
eſtate is ſufficient to pay every debt, with a 
large ſurplus left, creditors, whoſe debts car- 
ried intereſt ſhall be allowed intereſt for their 
reſpe&ive debts, from the time the com- 
putation of it was ſtopt by the commiſſioners, 
and the bankrupt or his repreſentatives will 
be chargeable therewith, but ſuch as are ere- 

5 I 2 cob ditors 


(a) 7 Vin. Abr. 110. [B. .] pl. . 

(S) Att. Rep. 244. pl. 132. 2 Black. Com. 488. 

(e) All ereditors come under the terms of the com- 
miſſion, which is to have intereſt no farther than the 
time of iſſuing the commiſſion. Ati. Kep. 79. 7 Vin. 
Abr. 70. in a note to pl. 7. The commiſſioners, after 
2 man becomes bankrupt, compute intereſt upon debts 
no lower than the date of the commiſſion, becauſe it is 
a dead fund, and in ſuch a ſhipwreck, if there is a fal- 
vage of part to every perſon, it is as much as can be 
expected in ſuch a general loſs. 2 Ark. Rep. 528. 
Lord - Hardavicke declared there was no ſuch rule, as al- 
lowing intereſt no farther than the time of ifſuing the 
commiſſion, and that there was no direction in ſtat. 
21 Jac. c. 19. ſ. 9. for that purpoſe, and that the prac- 
tice had been uſed only as the beſt method of ſettling 
the proportion among the creditors, that they might 
have a rate-like ſatisfacton, and that it was founded 
upon the equitable power given the commiſſioners by 
be ſtatute. Ark. Rep. 79. See id. 244. pl. 132. 
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ditors by bond, not beyond their (a) penal 
ties (6). N 5 
Where (c) there is mutual credit between 2 
bankrupt and a creditor, the commiſſioners 
ought to ſtop intereſt on both ſides at the time 
of the bankruptcy, or compute intereſt on 
both till ſettling the accompt. | | 
Lord (4) Hardwicke ſaid, there was a plain 
diſtinction between debts that carried inte. 
reſt, and a ſpecial depoſit of goods and ſtock, 
for that in the former caſe the intereſt ſhould 
be carried down to the date of the commiſ. 
ſion; but that in the latter it was otherwiſe, 
for the intereſt ſtopped from the time of the 
depoſit, and a calculation ſhould be made 
of the value of the whole entire thing depo- 
ſited both principal and intereſt, be it ſtock 
or goods, according to the market price at 
the time of the depoſit, and that intereſt 
was not to run on as in the caſe of a fimple 
debt. "ay 


4. Exhibits. 


It a creditor has any ſecurity for his debt, as 
a bond, note of hand, bill of exchange, * 


(a) Lord Hardwicke ſaid, that ſtat. 21 Jac. c. 10 
ſ. 9. only meant to exclude creditors from the benefit of 
the penalty as againſt creditors, and not as againſt the 
bankrupt himſelf. At. Rep. 78. 

(5) Atk. Rep. 55. pl. 29. 
(-) Ath. Rep. 89. 
(d) Ai. Rep. 259. pl. 139. See fol. 128, 129. 


ee e oo 


thus: | 


Chap. 3 Exhibits, 1 
he muſt produce them to the commiſſi- 
oners, who are to indorſe or underwrite them 


« At Guildhall, London, | Day 
of Fune, 1768, Exhibited to us under the 
commiſſion of bankrupt againſt A. B.“ 
This the three acting commiſſioners are to 
ſign; and this indorſement is called an Ex- 
„„ . 8 | 

If a perſon acts for another creditor un- 
der a commiſſion of bankrupt, he muſt pro- 
duce his authority, as letters of adminiſtra- 
tion, of attorney (with an affidavit of the 
execution), probate of a will, &c. in order 
to ſatisfy the commiſſioners that the party 
has a legal authority to act for his principal, 
theſe alſo are to be exhibited to the commiſ- 
ſioners. . „„ | 

If any creditor has a lien on the bank- 
rupt's * as a mortgage, pledge, execu- 
tion, bill of ſale, &c. he is not obliged to 
part with them till he has ſatisfied his debt as 
far as ſuch liens will extend, and if after ſuchi 
ſatisfaction any part of his debt remains un- 
paid, he may come under the commiſſion for 
the reſidue, but for further particulars as to 
this matter we refer the reader to © Creditor 
* by Execution, © Mortgagee,”” © Pawnee, 
* &c.” in our alphabetical arrangement of 
creditors, Ns 1 

If the act of bankruptcy be a fraudulent 
deed, or judgment, ſuch deed, &c. muſt be 

Co I 4 ___ exhibited 
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exhibited to the commiſſioners, that they may 
judge whether it be ſo far fraudulent, as that 
the execution of the one, or confeſſing the 
other, was an act of bankruptcy. 

On a bankrupt's laſt examination, all his 
books, papers, writings, ſecurities, and liens 
on the eſtate or goods of other perſons 
ought to be exhibited to the commiſſioners, | 
to ſhew he did not ſecrete any part of his 
eſtate or effects, at the time of his examination, 
See more under Depoſitions” in the Ap. 
pendix. | 


[9 Clalms: 


Where a creditor cannot aſcertain his debt 
as to ſwear to it, or is not able to produce 
his ſecurity, or where a perſon who acts in 
right of another cannot ſhew his authority, 
in theſe caſes the commiſſioners uſually allow 
ſuch perſons to enter a claim, but he will not 
be entitled to a dividend of the bankrupt's 
eſtate till it is eſtabliſhed by proof 'on oath; 
which if the claimant cannot do by the day 
whereon the commiſſioners declare a dividend, 
the claim will be ſtruck out of the proceed- 
ings, unleſs he gives ſome very good rea- 0 

| fo, to be allowed by the commiſſioners, 0 
for the neglect; yet ſuch claimant may even 
afterwards ſwear to his debt, but he vill te 
then loſe the firſt dividend, unleſs the credi- WM «rs 
tors (the aſſignees having ſufficient in hand) MF ( 

5 | agrec, 


cr 83 
yen 
will 


Chap. . | Claims. 8 . 473 
agree, that ſuch creditor be paid the firſt di- 


vidend; if they refuſe, the Great Seal wilt or- 


der it on petition, but it will be on this ſpecial 
condition, viz. that that it does not break in 
upon the former dividend, for it would be 
very unreaſonable indeed to oblige thoſe cre- 
ditors, who have been no ways in fault, to re- 
fund to a creditor who has been guilty of the 
moſt groſs negleQ in his own affairs. £ 


* 
— „ 6+ «2 


— 
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CHAP. IV. 


The Appointment, Choice, and Removal of 


the Aſſignees. 


H E commiſſioners (a), as often as they 
ſhall fee cauſe, for the better preſerving 


and ſecuring the bankrupt's eſtate may imme- 
diately appoint one or more aſſignee (5) or 
aſſignees of the eſtate and effects or any part 
thereof. 2 55 | | . 

Lord Hardwicke (c) ſaid, that though there 


(a) Stat. 5 Geo. 2 c. 30. ſ. 30. | 

(% But they are removeable by the creditors at the 
choice of aſſignees, and liable to forfeit 200/. with full 
coſts of ſuit, in caſe upon removal they neglect upon 
notice to: deliver to the new aſſignees the bankrupt's. 
eſtate and effects. Stat. 5 Geo. 2. C. 30. ſ. 30. | 

(e) Ati Rep. 96. | | 


5. might 


— r — — — — — 


aſſignments. 


the choice of aſſignees (in order to prevent any 
reflection being caſt on the characters of the a. 
ſignees as doubting their credit) to deſire they 


often as the aſſignees ſhall receive 1001. thereof 


lowing ſtatute. 


lue of the creditors preſent ſhall, if they 


ed in the hands of aſſignecs untill a dividend is made, 


174 | Choice of Affignees. Chap. 4. 


might be occaſion ſometimes for temporary 
aſſignments, for the better preſerving the 
bank rupt's eſtate, yet commiſſioners were not 
obliged by the above clauſe in the ſtatute re. 
lating to temporary mee to appoint an 
aſſignee of the whole eſtate, becauſe the words 
are in the disjunQtve © immediately to appoint 
one or more aſſignee or aſſignees of the eſtate 
and effects, or any part thereof.” And fur. 
ther, that as by leaving out the copyhold eſtate 
of a bankrupt in a temporary aſſignment, the 
creditors would run no riſque with regard to 
the crown, for an extent would not affect it, it 
would be adviſeable to omit them in ſubſequent 


It is uſual for the commiſſioners previous to 


will agree among themſelves, in whoſe hands 
the monies ariſing from the bankrupt eſtate, as 


or upwards, ſhall be placed purſuant to the fol- 


Before (a) the creditors ſhall proceed to 
the choice of aſſignees, the major part in Va- 


think 
(a) © Whereas by reaſon of the monies which are log- 


alſignees 


think fit, direct how, and with whom, th 
mon ies to be received out of the bankrupt's 
eſtate ſhall remain until the ſame be divided, 
to which rule the aſſignees ſhall conform as of- 
ten as 100 J. ſhall be got in, and they ſhall be 
indemnified (a).. | 1715 
It is alſo as uſual for ſome of the commiſ- 
foners to add, that though the bank (6) of 
England is expre/ly directed by the above clauſe 
to receive the bankrupt's eſtate, yet that the 
bank do not -think it worth their while to 
open an accompt for that purpoſe, and re- 
fule ſo to do. We always conſidered this 
declaration a very extraordinary one, even 
when we had no doubt of the truth of iti; 
we thought it rather indecent for gentlemen 
to inveſted with ſo great power and authority 


Chap. 4. Choice of Aſſignees. 475 


as commiſſioners of bankrupts are, to declare 

ol. ex officio, than one of the moſt reſpectable 
hey corporations 
nds 


„ 28 aſſigaees do ſometimes delay the dividing thereof, * 
7 the very great prejudice of the bankrupt's ' creditors, 
for preventing whereof, and to the end aſſignees may 
{ol- make ſpeedy devidends of the eſtate, and effects of fy 
E bunkrupts, it is enacted as above.” Preamble to .the 
above clauſe. In order to enforce the execution of r 
law, it is adviſeable that there ſhould be a covenant 


Je from the aſſignees io the commiſſioners, in khe afligh · 
they nent, and alſo, in the bargain and fale, that they Will 


yy * money unto ſuch Range as the creditors iy! 
(a) Stat. 5 Ged. & c. 30. f. 324. 1558 
(5) Lord Hardzwicke has directed aſſignees to depoſit 

tie money ariſing from the fale of the bankrupts ef- 

ls in the bapk in their name. rb. Rep. 1 N 
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corporations in the kingdom, inſtituted, con- 
tinued, and ſupported by parliament, pe. 
remptorily declined to obey the expreſs in- 
junctions of the legiſlature; but as neither 
the Bank nor any other particular place i 
mentioned in the act, it is a matter of aſto. 
niſhment to us, how the above declaration 
has paſſed ſo often unnoticed, or unanſwered 
at Guildhall. We have obſerved the commil. 
fioners often expreſs themſelves very tenaci. 
ious of, and zealous for the dignity of the 
Great Seal, and of the reſpeQ due to them 
as acting under it; ſuch zeal may be very 
proper, but we muſt confeſs we think 23 
much regard at leaſt is equally due to their 
'o@th of office, under which they alſo act, and 
whereby they have ſworn that they will 
'& according to the beſt of their i and 
knowledge, execute the ſeveral powers and 
truſts repoſed in them, as commiſſioners of 
| bankrupts.” Now it ſeems certain, that they 
'bave either not even ſo much as read, or if they 
(have, that they cannot retain or do not under. 

nd the bankrupt ſtatutes ; if ſo, are they 
thoſe judicious perſons whom my lord (4) 
Coke ſays they ought to be ? Or what is more 
material have they uſed their endeavours ſo 
to be, according to their promiſe made by 
them on oath? "Though we may be thought 
rather too ſevere to declare fuch perſons in- 


capable 
(a) 4 Iaſt. 277. 


Chap. 4 Choice of Agnes. 177 


capable to be any longer commiſhoners ; yet 


lord (a) Hardwicke was pleaſed: to remove com- 
niſioners for taking more than their fees, 
and ordering momes to be charged for their 
eating and drinking, but, what were thoſe 
miſdemeanors in compariſon to the above? 


The commiſſioners (5) ſhall forthwith, after 


they have declared the perſon, againſt whom 


the commiſſion ſhall iſſue, bankrupt, cauſe 


notice thereof to be given in the London Ga- 
zette, and ſhall appoint 2 (c) time and (d 
place for the creditors to meet, in order to 


chooſe aſſignees of the bankrupt eſtate and 


. a £754 

So (e) that they are immediately to appoint 
a time and place for the choice of aſſignees, 
becauſe it may be neceſſary to take care of 
the bankrupt's eſtate and effects; and it muſt 


not be laid down as a rule, that, becauſe 


ſome of the creditors are abroad, and be- 


yond ſea, therefore they muſt at all events 


(a) 7 Vin. Abr. 7). pl. 3. 


(b) Stat. 5 Geo. 2. c. zo. f. 40 | 


(c) Which time we think ought always to be four- 


teen days at leaſt from the notice in the Gazette, of the 
iſſunng the commiſſion, in order to give all the bank- 
rpt s creditors, in whatever part of the kingdom they 
may happen to reſide, an opportunity of being preſent 
at, and of voting in the choice. 5 | | 
(4) Which meeting for London, and all places within 
the bills of mortality, ſhall be at Guildhall of the ſaid 
tity. Stat. 5 Geo: 2. c. 30, ſ. 26. WO 
(e) By lord Hardwicke, Atk. Rep. 92. 


R / 
9 

— . — — — — r —— == 

os — . 2 2 7 4 *— a4 GE Bs — Ro ian EIS Ec. . 

a — —— — —U 

- a = > — A 
Tx <= wi - r nnn = 4 — 
3 we — — * d Lb 3 , * af 
. 25 Ter a n * * - TI FAY Ig J FA - - 4 9 2 n CS 

> 4 ie] — > oO bl — 2 4” gs © L 3 ES __ r q 756 . 8 


= —— 
— — 
— 


— 


leſs ſome objection can be ſhewn with regard 
to the ſubſtance or integrity of the perſon 


out of England, and beſides it would be 2 


their ( oath for what they ſwore was due to 


be extremely hard to exclude perſons who 


178 Removal A/ignees. Chap. 4, 
have an opportunity of voting in the choice, 
and the creditors be directed to proceed to 
a new one; if this was to prevail, the choice 
muſt be poſtponed to a great length of time, 
which would be directly contrary to the act 
of parliament; and therefore the rule is, 
that the aſſignees ought to be continued, un. 


who is choſen aſſignee, but it would be add. 
ing to the expence, to make two choices 
of aſſignees inſtead of one. 

Precedents were ſearched, but no caſe b 
could be found, where it had been ordered, ) 
that creditors ſhould proceed to a ſecond 
choice, upon a fuggeſtion, merely, that ſome 
of them lived remote from London, or were 


dangerous rule, and therefore lord Hard- 
@wicke continued the aſſignee who was already 
choſen. | PEST rn tal 
Lord chancellor (a) Hardwicke ſaid, that 
the commiſſioners upon the day for choice 
of aſſignees, were not critically to examine 
into the debt, but to admit creditors upon 


them, as they would ſtill be liable to an ac. 
compt afterwards, and that beſides, it would 


migit 


(a) Ark. Rep. 70, yr. | 
(5) Atk. Rep. 153. pl. 92. | F 


Chap. 44 Removal of Aſſignees. 178 
might perhaps be the greateſt creditors, till 
the accompt was ſettled, which might be the 
work of ſeveral years, and it might be ne- 
ceſſary and convenient, that aflignees ſhould 


immediately be choſen, and beſides, that it 


was not neceſſary that the aſſignees ſhould 


have proved any debts under the commiſſion, 


or that they ſhould be even creditors at large 
of the bankrupt. [EO nM RF — 91 
The (a) commiſſioners ſhall at this meet- 


ing aſcertain the coſts and expences of ** 


forth and proſecuting the commiſſion, an 
by writing under their hands ſhall direct and 
order the aſſignees of the bankrupt's eſtate, 


to pay and re- imburſe the petitioning ere- 
ditor his coſts and charges, out of the firſt 
monies or effects of the bankrupt, that 
ſhould be got in and received under the com- 


„ Whereas (5) it may be found neceſſary, 


that as well aſſignments of bankrupt's eſtates 


already made by commiſſioners, as aſſign- 
ments hereafter to be made purſuant to the 


choice of creditors, ſhould be vacated, ' and 


new aſſignments be made of the debts and 


elfects unreceived and not diſpoſed of by the 
then aflignees, to other perſons to be choſen 


by 
(a) Stat. 5 Geo. +: 6:30. C2 
0 Preatnble to ſtat. 5 Geo. 2. e. 30. 2K 
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| by. reaſon- of the miſbehaviour of the com: 
 miflioners in the ſaid commiſhon, and that 


and for that purpoſe, that after the ſaid com- 


made, bankrupt's debts, effects, and eſtate, ſhall be 


and may diſcharge actions and give acquittances as tor 


#30 Removal of Aſſignees. Chap. 4, 


by the creditors, the Great (a) Seal may, 
upon the petition of any (6) creditor, make 
ſuch. order (c) therein as ſhall be juſt and rea. 
r 
The commiſſioners (d) ſhall cauſe public 
notice to be given in the two London Gazette; 
immediately following the removal of the : 
aſſignees, and the appointment of others, 
that the former aſſignees are removed, and j 
others appointed in their ſtead, and that the t 
bankrupt's debtors do not pay their debts to | 
the aſſignees removed. N 

Lord (e) Hardwicke ordered aſſignees under 
a commiſſion, to be removed from being al- 
ſignees of the bankrupt's eſtate and effes, 


the ſaid bankrupt's creditors ſhould proceed 
to a choice of new aſſignees in their room, 


miſſion 


(4). Stat. 5 Geo. 2. c. 30. ſ. 31. | 
(4) Or on the petition of the aſſignee himſelf ; but 
it ſeems no order can be made on this application, un- 
leſs an afignment has been afually executed by the cou- 
miſſioners to the aſſignee, See and eonſider the preau- 
ble to ſ. 31. of this ſtatute. | 

(e) In caſe a new aſſignment ſhall be ordered to be 


thereby effectually and legally veſted in the new ab 


ſignees, who may ſue in their (not their own) names, 


mer aſſignees. Stat. 5 Geo. 2. c. 30. ſ. 31. 
(4) Stat. 5 Geo. 2. c. 30. ſ. 31. 
(e) 7 Vin. Abr. 77. pl. 3. 


Chap. 4: = Removal of Me, 158 


miſſion ſhould be renewed, an ' advertiſement. 
mould be publiſhed in the London Gazette, 
appointing a meeting of the creditors of the 
ſaid bankrupt for the choice of ſuch new af- 
ſignees ; and after ſuch choice ſhould be 
made, his lordſhip did order that the ſurviv- 
ing commiſſioners, or any three of them, 
and the ſaid aſſignees ſo removed, ſhould 
join with the major part of the commiſſioners, 
to be named in the renewed commiſſion, in 
making an aſſignment of the ſaid bankrupt's 
eſtate and effects, to the new aſſignees, ſo to 
be choſen; and did further order, that forth- 
with, after the execution of ſuch aſſignment, 
the ſaid old aſſignees ſhould reſpectively de- 
liver over to the new aſſignees all the effects 
of the ſaid bankrupt, remaining in /ecie, 
in the hands, cuſtody, or power, of them, 
or any of them, upon oath; and alſo all 
books, papers, and writings. in their reſpec» 
tive hands, cuſtody, or power, relating to 
the ſaid bankrupt's eſtate or effects upon 
oath ; and that the ſaid old aſſignees ſhould 
deliver poſſeſſion of the ſaid bankrupt's real 
eſtate to the new aſſignees. 8 
Lord Hardwicke (a) upon petition of cre- 
ditors, ordered an aſſignee under a commil- 
hon of bankrupt, who became bankrupt 
limſelf afterwards, to be removed, from 
being an aſſignee under the commiſſion, on 
© account 


(a) All. Rep. 97. pl. 43. 
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account of his own bankruptcy, and gave 


the creditors liberty to proceed to a new 7 


choice, and further ordered, that not only 


the aſſignee petitioned againſt, but alſo his 


aſſignees ſhould join with the commiſſioners tl 
in executing an aſſignment, to the new af 1 
ſignees under the ere. at the al. a 
ſignee removed. THEE hi 
1 
, H = 

a 
The Conveyance and Sale of the bankrupt 2 
(a) eſtate and effects. * 
5 
W E will conſider the power and autho- pet 
rity of the commiſſioners, to diſpoſe of 148 
the bankrupt's eſtate and effects. ” 
I. As to his Real Eſtate. _ 7 Fr. 
II. As to his Perſonal Eſtate. und, 
a vt 
I. As to his Real Eſtate. K 
This ſeems reducible to the playing ſub- Gon: 
_ diviſions, viz. _ a co 
I. What the commiſſioners may fell, be! 
2. What they cannot and * 
3. In what manner the ſale all be. Se 


1. What lands 


(a) Not the bankrupt's eſtate, for it is no more his 
eſtate, but his creditors. 


Chap. 5. | | Real E}ate. 183 
1. What real eftate the commiſhoners may felt. 


The (a) commiſſioners have full power by 
their diſcretion, to diſpoſe of all the bank- 
rupt's lands, tenements, and hereditaments 
as well copyhold (5) as freehold, which he 
had in his own right before he became bank- 


rupt, 


(a) Stat. 13 El. c. 7. ſ. 2. This ſtatute lord Hard- 
wicke ſaid gave the commiſſioners an equitable as well as 
a legal juriſdiction, and that it had been ſo conſtrued 
ever ſince. | 7 | Eta j 

(b) For they are within all the ſtatutes of bankrupts, 
2 Com. Dig. 417. The vendee of a copyhold is to pay 
the lord his fine, and be admitted. Stat. 13 El. c. 7, 
z. And if the lord refuſe upon tender of a com- 
petent fine, the vendee may enter. Stone 127. Billingh. 
148. The copyhold is veſted in the bargainee before 
his admittance, though he cannot enter, or take the 
* and he ſhall avoid all meſne acts between the 
ale and admittance. 2 Com. Dig. 417. An aſſignee 
under a commiſſion of bankrupt of a copyhold eſtate is 
a vendee within 13 Eliz. c. 7. and not the purchaſer 
from the aſſignee of ſuch eſtate. By lord Hardzwicke. 
Ae. Rep. 96. And he was of opinion, that an aſ- 
ſignee under a commiſſion of bankrupt, muſt ſurrender 
a copyhold eſtate to a purchaſer, though it is very hard 
the lord ſhould exact two fines, but no perſon can make 
a common law conveyance of a copyhold ; it muſt be 
by ſurrender ; the commiſſioners, by flat. 13 El. c. 5. 
bave no intereſt (2 Show. Rep. 157.) in the bankrupt's 
lands, but only a power to convey, and at firſt the 
commiſſioners made ſale to the creditors, but that was 
found inconvenient, therefore they made general aſ- 
ignments to truſtees to diſtribute the whole. A1. 


Pep. 93, 96. 
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rupt, or which (a) deſcended or came to him 
at any time afterwards, before the debts to 
the creditors were fully ſatisfied or agreed 
for; and all lands and tenements which were 
purchaſed by him (5) jointly with his (ö) 
wife, children or children, to his own uſe, for 
ſuch intereſt therein as he might (d) lawful 
part with; or purchaſed with any other 
8114 perſon 


(a) Stat. 13 El. c. 7. ſ. 11. Cr. Car. 568. pl. 6 
Lord Hardwicke ſaid, thee if any future real eſtate de 
ſcended to a bankrupt after the execution of the frl 
bargain and ſale, there muſt be a new one. Al. Rep. 
253. Lands deſcended to a bankrupt after diſtributio a C. 
are ſubject to a new ſale and diſtribution. Billing. 113, Wi f:rie: 
dut Stone 1 32. Is expreſſy contrary. execu 

(b) If two be ſeized jointly, and one becomes bank- of th 
rupt and dies, his part ſhall be fold, and there ſhall be WM of un, 
no ſurvivorſhip in this caſe. See the reaſons in Ste conce 
126. Billingh. 111. Good. 89. If the eee, joint- & 6 
tenant in fee, for life, or years, the commiſhoners muy by H 
ſell a moiety. (um. Dig. 530. n that n. 
(c) If he be ſeized in right of his wife, they may ings 01 
fell during the coverture. Com. Dig. 530. yet, ii fay 
purchaſe in the name of himſelf and his wife, and fon, Hneanir 
was before his trading, the conimiſſioners cannot ſell i ¶eonſtru 
Co. Car. 550. h rf ; ads, fe 

(A4) See Wil. Rep. 385. in notes.  Gib/on (late biſhop GreQly 
of London) and Dr. Burn both hold, that if a patron 
comes bankrupt, the commiſſioners may ſell the a0 
vowſon, but if the church be void at the time of th 
ſale, the vendee ſhall not preſent to the void turn, bu 
the bankrupt himſelf, becauſe the turn of a church 
not valuable. 2 Gibſ. Cod. 594. Burns Eccl. Law, 9 
bh Abr. 465. And Billinghurſt ſays, that withou 
doubt, if the commiſſioners prefent any one for mont! 
it is ſimony. Billingh. 122. See Good. 116. 


perſon upon ſecret (a) truſt for his own 
4 They may ſell all the lands and tenements 
which the bankrupt had at the time of his 
bankruptcy in fee, for life, or for years; 
all rents, annuities and (5) offices, any fu- 


(a) Stone 133. Billing. rr 

(% By theſe are intended offices of inheritance, &c. 
as warden of the fleet, &c. or a goaler by inheritance, 
and not offices of truſt, for by ſtat. 5 & 6 Ed. 6. c. 16. 
(which prohibits the ſale of offices of juſtice) they can- 
not be ſold ; beſides, they are indiviſibly annexed to 
the perſon. Billingh. 122. Stone 126. See 9 Rep. 48. 
a. Cod. 87. Lord King declared, that the office of 
ſerjeant at mace was not ſaleable, as jt concerned the 
execution of juſtice ; nor the place of one of the clerks 
of the ſix clerk's office. Atk. Rep. 212. But the office 
of under marthall of the city of London, as it does not 
concern the adminiſtration of juſtice, .is not within ſtat. 
j 6 6 Ed. 6. c. 16. and may therefore be fold. B 
ord Hardwwicke ; Atk. Rep. 210. pl. 117. And he faid, 
that notwithſtanding Stone and Billinghurſt in their read- 
1ngs on theſe acts (34 and 35 H. 8. c. 4. and 13 El. c. 
5.) ſay, that only offices of inheritance are within the 
meaning of them; yet he was of opinion, that their 
conſtruction was contrary to the expreſs words of the 
as, for that terms of years (in ſtat. Hen. 8.) related 
UreQly to offices, not in lands only, but all other of- 
ces, Ati. Rep. 213. It is obſervable, that Stone's 
ſeadiug is profeſſedZy on ſtat. 13 El. c. 7. and on that 
tute only; that Billinghurſt but juſt mentions ftat. 
H. 8. and that lord Hardwicke himſelf on another oc- 
alon declared, that ** the ſtatute of Henry the 8th had 
ken ſo much altered by ſubſequent aQs, that it did 
ot deſerve any, conſideration.” Att. Rep. 77. 2 Wil. 
ep. 429. S. P. Quære therefore the above dictum of 
kn Herdewicke, concerning Stone and Billinghurſt. 
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ture (a) intereſt, as, a term to commence 
in futuro; land (b) deviſed to him; his wife 
(c) eſtate veſted in truſtees before marriage 
for her ſeparate uſe ; all lands, (d) tenement, 
hereditaments, annuities, offices, and fees, 
conveyed, or cauſe to have been conveyed 
by him, to any of his children, or other (% 
perſon, or into any other men's names, a 
amply as if the bankrupt, at the time of his 
bankruptcy, had been actually ſeized in his 
own name of the like intereſt; and alſo land 
whereof he ſhall. be reputed (/) owner, and 
with the conſent of the true owner, ſhall take 
upon him the ſale and diſpoſition, though 
formerly conveyed by him to ſuch true 
owner for valuable conſideration, and al 

1 8 Me land 


(a) Com. Dig. 5 30. e | or « 
(5) Stone 125. Good. 88. 1 
(c) 10 Mod. 247. Hi. Rep. 248. but Wil. Rep. 45 


ſeems contra. 


Stat. 1 Jae. e. 154 g. 8 | | (a 
(e) So, if they are conveyed before his bankruptcy (hb) 
in conſideration of marriage, to the uſe of hiuſcl|_hif 53, * 
and his wife, though the wife is not named by tere 
ſtatute, for ſhe is within the intent. Style 289. B. Front, 
1718, after marriage, conveyed his real eſtate to uu | 1. 
tees in conſideration of 5s. and other valuable conſiden (c) 
tions, in truſt for himſelf for life, to his wife for lil (d) 
then to his eldeft ſon, if he ſurvived his father aſh cuftom 
mother, and ſo to his ſecond. ſon, &c. B. afterwan no f 
became bankrupt ; lord Hardwicke ſaid, that this col . (*) 
veyance ſell directly within this clauſe of the ſtatut ligt a, 
Atk. Rep. 93. pl. 42. See Bur. Rep. 472. 1 N : 
| AY 


(f) Stat. 21 Jac. c. 19. ſ. 11, 
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lands extended (a) after his becoming bank- 
rupt, on pretence of his being accomptant, 
or indebted to the king, if upon examina- 
tion of the commiſſioners on oath, it be 
found, ſuch debt be due to ſuch accomptant 
or debtor, on a contract not originally made 
between him and the bankrupt, but made 
with or in truſt for ſome other perſon ; they 
may fell a (6) poſſibility of right belonging 
to the bankrupt ; and any (c) of his lands 
or tenements, wherein he ſhall be ſeized of 
an eſtate (d) tail, in poſſeſſion (e), remainder, 
or (J) reverſion, unleſs the remainder or re- 
verſion ſhall be in the crown, of the gift of 
the crown, and ſuch fale ſhall be good 
againſt all ſuch iſſues in tail, remainder-men, 
and reverſioners, whom the bankrupt him 
{{f might have barred by common recovery 
or other means. TONE (8) may {ell an eſtate, 

me ge al which 


(a) Stat. 21 Jae: c. 19. ſ. 10. | 

% Wil. Rep. 385. 3 Wil. Rep. 132. 5 30. Obo 
63, 84. the bankrupt is to deliver all the eſtate he is 
iuntereſted in, or whereby he hath or may expect any 
roi, poſſibility of Pr, &c. Stat. 5 Geo. 2. c. 30. 


0 Stat. 21 Jac. e. 19. ſ. 12. Stone 125, 126. 

(4) They may ſell a copyhold intailed, which by 
cuſtom may be intailed and cut off, otherwiſe, if there 
be no ſuch cuſtom. Stone 127. Billingh. LE 

e) Lord Hardawicke obſerved, that this was but a 
lizht advantage to creditors. Atk. Rep. 72. 

(f) Stone 128. 
(z) Stat. 21 Jac. c. 19. ſ. 13. Stone 125. See Stane 
5 | 
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which the bankrupt has, to commence upon 
a contingency ; and all equities of (þ) re. 
demption upon mortgaged eſtates ſhall be at 
the diſpoſal of the commiſſioners ; for they 
ſhall have power to redeem the ſame, as the 
bankrupt himſelf might have done, and al. 
ter redemption to ſell them. 


A ͤ merchant makes a foeffment in fee 
upon condition, upon payment of money to 
re- enter, he becomes bankrupt, the commiſ { 
ſioners may tender the money at the day, and : 
ſell the land. ECL Les, EA, U 
| : 5 
2. What real ęſtates the commiſſionors cannit N 
8 = 7 
The commiſſioners cannot (c) ſell lands, * 
&c. aſſured by the bankrupt before he be. c 
came bankrupt, ſo as ſuch aſſurance ws do 
made bona fide, and the party to whoſe uſe de 
made, was not privy or conſenting to the 
purpoſe of the bankrupt, to deceive his cre- 
ditors, at or before ſuch aſſurance; nor (4) 0 
| | ES land Nor 
| | | the / 
12. Billingh. 116. & Good. 88. 2 Vern. 97. whether the Car 
commiſſioners may, by the equity of the ſtatute, appolii (b) 


one to enter for a On broken. 0 f 
(a) Stone 125. Billingh. 148, 149, Good. 89. Lee 4; 
yy Ch. Rep. 102. Ch. Caf 17. 2 Lern. 97. 280. 
pl. 274. | | 
(b) Stone 125. Billingh. 148, 149. Good. 89. 
(e) Stat. 13 El. c. 7. f. 12. Mo. 594. pl. 805. Mart 
34- A* 67. Billingh. u 13. : 1 
F. 203. 
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lands which the bankrupt had ſold by deed 
indented, though the inrolment was after the 


bankruptcy; nor lands, whereof an extent 
(a) was ſerved, before the party became 


bankrupt; nor lands purchaſed or conveyed 


by the bankrupt upon the marriage (6b) of 
any of his children, both parties being of 
years of conſent ; fo, if land be ſettled in 
truſt for the wife of B. by the anceſtor of 
ſuch wife, and B. becomes bankrupt, the 
aſſignee ſhall have no (c) benefit of ſuch 
truſt, during the joint lives of B. and his 
wife; fo, if the father of B. covenant upon 
his marriage to pay 15 J. a year to B. during 
the life of the father, and B. becomes bank- 
rupt, the aſſignees ſhall not (d) have the 
benefit of ſuch agreement ; neither can they 
{ell the (e) barony of a peer; nor lands {F) 
deviſed to the bankrupt's wife; nor her 
dower (g, nor a ſettlement () made by a 

K bankrupt, 


(a) Stat. 21 Jac: c. 19. f. 9. 2 Black. Com. 485. 
Nor lands whereon a ſtatute has been extended, though 
the liberate was not ſued before his bankruptcy. Cye. 
Car 149. W. Jo. 203. 1 0 

(#) Stat. 1 Jac. e 15. ſ. 5. 

le) 2 Vern. 96. pl. 89. 

4) 2 Vern. 104. pl. 176. | 

(e) Stone 125. = | 

%) Eq. Caf. Abr. 54. pl. 6. 7 Vin. Abr. gs. pl. 4 
% n 90. pl. 89. 2 Wil. Rep. 316. pl. 91, 319. 

3) Min. Abr. 227. pl. 60. ualcts the mary a bank- 
pr. Kead Stat. Law, 187. „„ 1 0 

% 3 i. Rep. 298. pl. 75. 
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bankrupt, when he was not a trader; nor 
the intereſt of a joint (a) trader, for it is 
not bound by the bankruptcy of his com- 
panion. EY 

No (6) purchaſer for valuable conſidera- 
tion ſhall be impeached, unleſs the commiſ. 
ſion was ſued out within five years after he 
became bankrupt; ſo, if the bankrupt be 
afterwards outlawed, and A. gives money 
for a leaſe of his land from the king, before 
the commiſhon ſued, he will be a purchaſer 
(c) bona fide tor ſo much. 5 


I. In what manner the ſale ſhall be. 


The commiſſioners ſhall cauſe all the bank- 
rupt's lands, tenements, hereditaments, fees, 
annuities, and offices to be (d) ſearched, 
viewed (e), and appraiſed to their full value, 
and fell the ſame by deed / indented and 
(D inrolled, in one of her majeſty's courts 

. | 0 record, 


(a) Salk. 61. Mod. Rep. 45. pl. 100. 12 Mod. 446 {ul 
Lil. Abr. 287. ” | 
(5) Stat. 21 Jac, c. 19. f. 14. Keb. Rep. 722. pl. 54 

(c) Salk. 109. but guere, and fee Com. Dig. 532. | 
(d) Stat. 13 El. c. 7. ſ. 2. deed 
(e) And though there be no view of the lands by tie deed 
commiſſioners before the ſale, it will be good. Cm (a 
Dig. 534. (6, 
Stat. 13 El. c. 9. f 2. 21 Jac: & 19. f. 12. (c) 
(s) Stat. 13 El. c. 7. f. . 21 Jac. c. 19. . defini 
Carth. 178. 2 Show. Rep. 156. Ventr. 360. Skin. 30 2 t 
Yong | 


pl. 6. T. Jo. 196, 197. 12 Mod. 2. Lord Cole ſays, th 
| EE ee 
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record, or (a) divide the lands, &c. propor- 
tionably among the creditors. 


Lord (b) Hardwicke was of opinion, that 
commiſſioners of bankruptcy ought not to 
be ſo extremely nice, as to preclude a per- 
fon from being a purchaſer, becauſe he hap- 
pened to have out-ſtayed the time ſet by 
the commiſſioners, and compared it to the 
caſe of eſtates ſold before maſters for pay- 
ment of creditors, and that the advertiſe- 
ments in caſes of ſales before commiſſioners 
of bankrupts ſhould not be general for a 
meeting in order to ſell a bankrupt's eſtate, 
but ſhould name the hour as maſters (c) do, 
and that after the time expired, if the com- 
miſſioners were not gone, that they ought 
to admit a better bidder, in order to give 
the creditors as great a ſatisfaction for their 
ue; loſs as poſſible. EM 


; of II. As to the bankrupt perſonal Eſtate. 


This ſeems reducible likewiſe to the ſame 
46, ſubdiviſions to which we reduced our con- 
1 "WS --- ſiderations 


deed need not to be inrolled, becauſe the act ſays, by 
y the deed indented and inrolled, or otherwiſe. 2 Rep. 26. a. 
Cont (a) Stat. 13 El. c. 7. ſ. 2. | | 
(b) Att. Rep. 202, 203. 3 | | 
(e) Who always advertiſe the eſtate to be ſold at 2 
definite time, as between the hours of ten and twelve, 
that they may not be under the necelſity of ſtaying be- 
fond that time; but if a perſon comes to bid, even af- 
ter that time, before the maſter is gone, he is admiccesd 
wiwithftanding. Atk. Rep. 202, 203. 88 
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ſiderations on the bankrupt's real eſtate, 
VIZ. | ” | 


1. What the commiſſioners may ſell. 
2. What they cannot : and 
3. In what manner the ſale ſhall be. 


1. What perſonal eftate the commiſſioners may 


fell. 


The commiſſioners may (a) fell all (5) mo- 
ney, goods, chattels, merchandizes, wares, 
and (c) debts of a bankrupt wherever found; 
they are empowered to aſſign or diſpoſe all 


the (d) debts due to and for the benefit of 
the 


(a) Stat. 13 El. c. 7. f. 2. goods, &c. which come to 
the bankrupt after diftribation, are ſubject to a new 
fale and diſtribution, according to Billingh. 118. but 
Stone 132. expreſly ſays they are not. | . 

( Though the bankrupt pay his money to any cre- 
ditor for a juſt debt. 2 Rep. 25. b. 26. a. contra by 
ſtat. 1 Jac. c. 15. ſ. 14. See fol. 94. They may ſell 
monies due to a bankrapt upon a judgment. . Jo. 
215. pl. 4. | 

7) Though transferred into other men's names, in 
as ample manner as if the bankrupt had been aQually 
poſſeſſed thereof, except the fame was transferred upon 
the marriage of his children, (both the parties mar- 
ried being of years of conſent) or ſome other valuable 
conſideration. Stat. 1 Jac. c. 15. ſ. 5. And alſo debts 
due to the bankrupt's wife, though unrecovered. il. 
Rep. 249. 10 Mod. 160, 243. Gilb. Caf. 318. 

(d) Lord Hardwicke was of opinion, that the debts 


here mentioned mcant debts due at the time of - 
bank- 
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the bankrupt, to the uſe of the creditors, 
and the fame diſpoſition of the debts ſhall 
veſt the property in the perſon to whom aſ- 
ſigned by the commiſſioners, as fully as if 
the bond, judgment, or contract, whereupon 
the debt ſhall ariſe, had been mache to the 


perſon to whom the ſame ſhall be ſo aſſigned, 
ſo that the bankrupt ſhall not afterwards 


recover, releaſe, or diſcharge the ſame, nor 
ſhall it be attached as a debt of the (a) bank- 
rupt; they may aſſign an (6) obligation 


taken in another” s name to the bankrupt's 


uſe. 

The e may ſell all the (c 
goods of the bankrupt, though he ſold them 
bona fide after his bankruptcy, and before 
the commiſſion awarded; fo, if he made a 


(d gift to a creditor of them; or had fold Ce. 


* 3 them 


bankruptcy, or when the commiſſion iſſued, EPS. was 


the ſame, for it was then only, that the creditors were 


to have a portion rate like. Ath. Rep. 78. 

(a) Stat. 1 Jac. c. 15. f. 13. The ets obftryrs, | 
that the 8 and authority given to commiſſioners, 
touching debts due to bankrupts was not ſo full and 
perfect, as that the full benefit thereof, in due courſe, 
_ employed to the uſe of the creditors as in- 
tended,” 

%% Noy's Rep. 142. Palm. 505. 

7; Com. Dig. 5 25 | 

(4) Com. Dig. 8 675. Ee ug 

(e) For the fale is avoided by relation. 3 Keb. 


Rep. 33. 
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them in market (a) overt; a (b fortiori, 
goods ſold by the bankrupt after the com- 
mithon, before ſeizure; they may ſell his 
goods in (c) Ireland; his goods (d) forfeited, 
and ſeized by a capias utlegatum after the 
bankruptcy, and before the commiſſion, for 
a bankrupt ſhall not defeat his creditors, by 
his act, or (e) default; ſo the goods of a 
bankrupt (J) felon ſhall go among the cre. 
ditors; they may ſell an heriot (g) relief, &c. 


due to the bankrupt; a legacy (5) given 


him, for which he had a decree; ſo they 
may his ſhare of the partnerſhip ſtock in 
trade (i) mortgaged to a partner; his pay 


C) as an officer in the army. 


(a) By Twiſden. Lev. Rep. 174- Sid. 272, 2 Keb. 


Rep, 33. 
b) Me. 594. pl. 805. 3 

(c) Billing. 123. Good. 114. Com. Dig. 531. 

(4) Salk. 109. | 

(e) L. Ch. Baron Comyns ſays, that it was reſolved 
otherwiſe in the Exchequer. Hil. 6 Geo. Com. Dig. 532. 

F Stat: 5 Geo; 2. e. zo. f. l. 

(g) Com. Dig. 5 32. | | 5 

(%) 2 Vern. 432, 433. or which was left him after his 
certificate figned by nun.ber and value of his creditors, 
and the commiſſioners ; before it was confirmed and allowed 
by the Great Seal. 2 Bur. Rep, 719. 2 5 

(i) J'ri. at Mi. Pri. 40 Ack. Ne: 156. Unleſs it was 
delivercd at the time of the mortgage, becauſe other- 
wiſe it is a deluſive credit, and falls within ſtat. 21 Jac. 
e. 19. . 11. Aid. Rep. 183. | 

(% Atk, Rep. 214. | 


They 
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They may fell all (2) goods whereof the 


bankrupt ſhall be reputed ( owner, and 


with the conſent of the true owner, ſhall 


take upon him the ſale and diſpoſition, 
though formerly conveyed (c) by the bank- 
rupt to ſuch true owner for valuable conſi- 
deration; and all goods extended (d) after 
his becoming bankrupt, on pretence of his 


being accomptant, or indebted to the king, 


if upon examination of the commiſſioners 


on oath it be found, ſuch debt be due to 


ſuch accomptant, or debtor on a contract 
not originally made between him and the 
bankrupt, but made with or in truſt for 
ſome other perſon; ſo, goods taken in (e) 

oo execution 


(a) Lord Hardwicke ſaid, that the proviſions in ſ. 11. 


of this ſtatute, with reſpect to legal intereſts, muſt be 
followed as to equitable ones; that cheſes in ation 
therefore were within the meaning of the act, and included 
in the words go, &c. Ath. Rep. 184. 5 

) Stat. 21 Jac. c. 19. f. 11. 
continuing in poſſeſſion was always looked upon as 
evidence of fraud, that this law was only declarative of 
what was the law before. Bur. Rep. 474, 

(e) Lord Hardwicke ſaid, that this ſtatute extended 


to conditional as well as abſolute ſales. Atk. Rep. 


183. 0 b g 

(4) Stat. 21 Jac. c. 19. ſ. 10. | | 

(e) As it ſeemeth, Lev. 173. reſolved. Bur. Rep. 34, 
37 Lord Raym. 725. Bur. Rep. 36. Freem. 397. 
pl. 516. Keb. wa 930. pl. 36. 2 Keb. Rep. 34. 
3 Keb. Rep. 480. pl. 
tion or of cannot be defeated by a commiſſion of 
bankruptcy. 3 Mod. 263. Comb. 121, Show. Rep. 

5 | . 146. 
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17. 3 Lev. Rep. 69, 191. Execu- 
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execution after an act of bankruptcy, though 
the writ bears 1% before; ſo a judgment (a) 
obtained by a creditor after an act of bank. 
ruptcy ſhall be avoided; ſo if the bankrupt 
had granted or pledged his goods for pay. 
ment of the money, the commiſſioners ma 
pay or tender the money, and then (6) {ell 
the goods. : 


2. What perſonal eſtate the commiſſroners cannot 


fell. 


The commiſſioners cannot (c) ſell (d) 
ſtock which the bankrupt had as truſtee 
only, for payment of the debts of another; 
nor (e) goods originally the plaintiff's, K. 

ä whic 


146. 2 Ventr. 169, 170. but this nat law. Yet if the 
n of a bankrupt are ſeized in execution after the 
ankruptcy, and ſold by the ſheriff, the commiſſioners 
cannot aſſign the money raiſed by the ſale, but they 
muſt aſſign the goods themſelves, 3 Lev Rep. 192. 
So if the goods are taken in execution by the Merif at 
the ſuit of the bankrupt, they cannot be aſſigned till 
they come to the hands of the bankrupt. V. Jo. 215. 
pl. 4. Cro. Car. 166. pl. 12. 176. pl. 24. Nor da- 


mages which the bankrupt may recover for treſpaſs or \ 


ſlander, before they are aſcertained by judgment. V. 
Nit pl. iq Cr: Car: 166, 169. 
(a) Com. Dig. 532. 12 Mod. 446. 
(5) Stat. 21 Jac. e. 19. 1.13, : | 
(c) Com. Dig. 533. Wil. Rep. 314. pl. 81. id. 321. 
(d) Lord Parker ſaid, that it would leſſen the credit 
of the nation to make ruſt ſtock liable to bankruptcy. 
3 Wil. Rep. 187. Note (4). | | | 
 (e) Wil. Rep. 318. | 
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which the bankrupt had no more than a 
bare authority to (a) ſell for the plaintiff's 
uſe; nor effects which the bankrupt had 
as (b) executor, or (c) factor; nor goods 
delivered (4) antecedent to an act of bank- 
ruptcy, though accepted ſubſequent; nor 
goods whereof an execution was (e) exe- 
cuted, before he became bankrupt; nor 
goods taken (f) in execution for the bank- 
rupt, before the return of the writ; fo, if 
an execution be made after an act of bank- 
ruptcy, and before 20 notice of it, upon a 
writ te/ked before the bankruptcy, Trover 
does not lie by the aſſignees againſt the of. 
ficer ; if a jeſſee for years has a covenant for 
renewal, the aſſignee ſhall have no (5) bene- 
fit of it; nor of a (i) legacy left the bank- _ 

{ e up 


(a) But if a jeweller have in his poſſeſſion jewels be- 
longing to A. and becoming bankrupt, offer the jewels 
to ſale to J. S. the aſſignee may diſpoſe of them. Tri. 
at Ni. Pri. 40. . . | 5 

(b) Comb.” 185. Show. Rep. 294. 10 Mod. 161, 245. 
* Caf. 323. 11 Mod. 139. Wil. Rep. 256, 319. See 
101. 21. | | | | N EY 

(e) Wil. Rep. 319. 7 Vin. Abr. 89. pl. 5. in notes. 
il, Rep. 185. pl. 44 * 2 

4) 10 Mod. 432. Stra. 165. Forteſ. Rep. 35 3. 

e) Stat. 21 Jac. c. 19. f. 9, 2 Black. Com. 487. 

(f) Cro. Car. 166. pl. 12. 176. pl. 24. V. Fo. 215. 
p 4. Yet goods not taken in execution may be ola. 
''ough the writ of execution was delivered to the the- 
nit before his bankruptcy. 3 Lev. Rep. 70, 192. 

g) Lev. Rep. 173. Sid 271. pl. 27. | 

% 2 Vern. 97. Ch. Caſ. 17, 18. 

@: Ch. Pr. 121. | 
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rupt's wife, nor of a bond (a) on marriage 
to leave her a ſum of money. 5 
I hey cannot fell goods purchaſed or con. 
veyed by the bankrupt upon the (5) mar. 
riage of any of his children, both parties be- 
ing of years of conſent ; they cannot aflign 
debts (c) paid by a debtor to the bankrupt, 
truly and bona fide, before he underſtood 
him to be bankrupt; nor debts due to hin 
as (d) executor, but it is for this particular 
reaſon, becauſe they are appropriated to pay 
the teſtator's debts; and if they were aſlign- 
ed, it would be a wrong, viz. a deva/tavit; 
nor gone (e) bought of a bankrupt bow 
e for valuable conſideration, before notice 


of the bankruptcy; nor goods delivered by 


a bankrupt purſuant to an (/) award con- 
firmed in Chancery without fraud, before no- 
tice that he was bankrupt ; nor goods con- 
ſigned (g to the bankrupt but not paid 5 

e whic 


(a) 2 Vern. 662. pl. 58). 2 Wil. Rep. 298. other 
wiſe of ſuch a contingent bond. 2 Wil. Rep. 497. 

(b) Nor debis in ſuch caſe, or for ſome other valv- 
able conſideration transferred into other men's names 
Stat. | Joc: - 16. . 5. PRE | * 
de) Stat. Jac: c. 15. f. 14. Keb. Rep. 190. pl. 38 
cl 95. Note (r). £ mY 7 ord 

(4) Wil. Rep. 254 10 Mod. 162, 163, 245. Git 


Cal. 323. | 
(e) So it ſeemeth. Shin. 149. pl. 21. 
(f) Quere 2 Vern. 230. | 
(g) Contra at law, but fo reſolved in equity. 2/% 

203. pl. 187. Atk. Rep. 248, 249. | | 


Chap. 5. Proof of Debts. "2096: - 
which the owner before delivery, hearing 
that he was bankrupt, and changing his 
former conſignment, conſigns to another ; 
nor a bond, &c. aſſigned (a) by the bank- 
rupt for a juſt debt, before his bankruptcy; 
ſo they cannot aſſign money given by the 
bankrupt after (C) an act of bankruptcy com- 
mitted, to put his ſon apprentice, being the 
uſual rate, and given ſeveral years before he 
appeared to be bankrupt ; nor (c) money re- 
covered againſt a bankrupt, before notice; 
nor a che in action (ex. gr. a ſhip at fea) 
mortgaged or ſold by the bankrupt, the mu- 
niments being delivered over (d); nor the 
ice WY intereſt of a joint (e) trader, for it is not 
by bound by the bankruptcy of his e e 
on. nor money which before the ſuing forth of 
no- the commiſſion, was bona fide, and in the 
on. uſual courſe of trade (/) received of the 
for, Ml bankrupt, before the perſon receiving had 
ich notice that he was in inſolvent circumſtances; 
nor debts or goods afligned by him, before 
ter. be became bankrupt, to his ſecurity on his 
being appointed receiver of the court of (g) 
val- Wh chancery. ATI 


I 5 - 9 In 


(a) 2 Vern. 428. pl. 30. VV 
Cil. (b) Rood in 3 Lev. Rep: 58, 59. doubted in Shin. 
N. pf. 21. | 
(c) 3 Keb. Rep. 231, 232. | : 

(4) Tri. at Ni. Pri. 140. Atk. Rep. 191. . 
(e) 4 Salk. 61. Mod. Rep. 45. pl. 100. 12 Mod. 4465. 
(f) Stat. 19 Geo. 2. c. 32. f. 1. FE 
g) Bur. Rep. 472. 
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3. In ꝛchat manner the ſale ſhall be. 


The (a) aſſignment may be made to the 
creditors who come in, of all the goods d 
the bankrupt, for ſatisfaction of their re. 
ſpective debts rateably; or to any in truf, 
and for the equal benefit of all the cred 
tors; and if all the creditors have a join 
debt, the goods may be aſſigned to them (6 
generally. 


The commiſſioners ſhall cauſe the bank- 


rupt's goods, &c. to be (c) ſearched, d 
viewed, and appraiſed to the beſt value; or 
otherwiſe to order the ſame for ſatisfaQion 
and payment of creditors; and they fhal 
grant and aſſign, or otherwiſe diſpoſe all (e 
debts due to the bankrupt. 

The commiſſioners ſhall aſſign the bank. 


ruge ; 


2 


60 . Dig. 535. * 

(%% But a general aſſi ignment of the goods to the 
ereditors, who have ſeveral and different debts, is not 
good. 2 Rep. 26. b. 

e Stat. 13 EI. e. 3. . 2: 

(4) Though there be no view of the goods by tht 
commiſſioners before the ſale, it will be good. 2 Rep 
26. a. 

(e) Stat. 1 Jac. c. 15. f. 13. the aſſignment 5 
good, though the debt alſigned is more chan was da- 

Fee 7; 
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rupt's eſtate and effects under the (a) aſſignees 


(V) choſen by the (c creditors. | 
Lord chancellor (d) Hardwicke recom- 
mended it to the commiſſioners of bankrupt, 
to except copyholds out of the deed of af- 
ſignment of the bankrupt's eſtate, becauſe it 
would ſave the expence of two fines; for the 


commiſſioners, where the creditors could meet 


with a purchaſer of the copyhold, might con- 
vey to him in the firſt inſtance. 5 


Commiſſioners of bankrupts having made 


an aſſignment of the bankrupt's eſtate, and 
the bankrupt afterwards obtains his certifi- 
cate, cannot (e) make a ſubſequent aſſign- 


(a) The aſſignees ſhall keep diſtinct books of ac- 
compt, wherein they ſhall duly enter all money or other 
effects which they ſhall have got in or received out of 
the bankrupt's eſtate, to which book every creditor 
ſhall, at all reaſonable times, have free reſort, and in- 
_en the ſame as often as they ſhall think fit. Stat. 5 

. A. E. 30. f. 26% „ | 

(b) Stat. 5 Geo. 2 e. 20. ſ. 26. Lord Hardwicke ſaid, 
that when afſign=cs were choſen under a firſt commiſſion, 


all the eftate an efic&5 of the bankrupt were veſted in 


them, and he was incapable of carrying on any trade, 
and all his future perteral eftate was affected by the 
alignment, and (very ne W acquiſition would veſt in 
alſignees. Ath. Rep. 243. | 


(:) No credit all be pertnitted to vote in the 
choice of affignees, whole debt hall not amount to ten 


pounds. Stat- 5 Gee. 2. C. 30, £25 
(d) 4th. Pep. Cf) e 
100 Eq. Caf. Abr. 64. pl „ 1 Eg. Caf. Abr, 1 
pz: 7 Vin. Abr. 88. pl. 12. Wil Rep. 385, 386. 
e Eg. Rep. 141. 5 
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ſignee. | 


Lord (a) Hardwicke thought it very pro. 
per, that the words © jointly and ſeverally' 
ſhould be inſerted in the aſſignment, for the 
ſafety and ſecurity of each reſpective af. 


No (6) ſchedule ſhall be annexed to- any 
deed of aſſignment of the perſonal eſtate of a 


| 
| 
bankrupt from the commiſſioners to the af. 
ſignees. RE, | t 
8 . 
2 I 
cnar mn ͤ N 
2 3 bi 
The examination and commitment of the an 
bankrupt, and of his wife, and others. ru 
: JJ. the 
HE commiſſioners cc may (d) ex. ”"! 
amine as well by word of mouth as on ſub 
interrogatories in writing every (e) bank- 
| | N rupt may 
| . of a 
(a) Ati. Rep. 90. 8 miſſic 
(5) Stat. 5 Geo. 2. c. 30. f. 42. eſtate 
(c) Stat. 5 Geo. 2. c. 30. f. 16. „ lord 
(d) In caſe any bankrupt is in execution at the (a) 
time of iſſuing the commiſſion, and is willing to ſubmit WF Geo“. 
to be examined, but cannot be brought before the cou: amine 
miſſioners, thy ſhall attend the bankrupt in cuſtody, Wi jj - 
and take his diſcovery. Stat. 5 Geo. 2. c. 30. f. 6. 60 
(e) Though the examination of the commiſſioner le) 


be HUE 
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touching all matters relating to his Ca) 
_ dealing (b), lands (c), tenements, 
goods, chattels, effects, debts, bills, bonds, 
books of accompt, and ſuch other things 
as may tend to diſcloſe his eſtate, or fecret 
ts, conveyances, and eloining of his 
ds, tenements, goods, money, and debts, 
2s the commiſſioners ſhall think meet; and 
they may alſo examine in manner aforeſaid 
every perſon duly ſummoned before, or pre- 
ſent at any of their meetings, touching all 
matters relating to the perſon, trade, deal- _ 
ings, eſtate, and effects of the bankrupt, 
and any act of bankruptcy committed by 
bim, and (d) alſo reduce into writing the 
anſwers of verbal examinations of the bank- 
rupt or other perſon, had or taken before 
them; which examination ſo reduced into 
writing, the party examined ſhall fign and 
ſubſcribe. DTT _ 


may ſubjeQ the bankrupt to penalties, as in the caſe 
of a bankrupt ſmuggler, yet notwithſtanding the com- 
miſſioners may undoubtedly examine him, as to his 
eſtate and effects, what he has, where it lies, &c. By 
lord Hardwicke. Atk. Rep. 200. 


the (a) Lord chancellor Parker ſaid, that until Stat. 5 
bit Geo. c. 24. [expired] the commiſſioners could not ex- 
com- amine the bankrupt himſelf touching his bankruptcy. 
doch, Vil. Rep. 611. | 


(b) Stat. 5 Geo. 2. c. 30. ſ. 16. 
1 fie. e. i, „ „ 
(a) Stat. 5 Geo. 2. c. 30. f. 16. 
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If (a) any perſon, being known or ſufpected 
to have any part of the bankrupt's lands, te- 


nements, hereditaments, goods, chattels or 6 
debts, or to be indebted to or for his bene. Y 
fit, ſhall (after lawful warning to the fad WW; 
perſon given, to come before the faid com. th 
miſſioners to be examined, according to the 9. 
intent of 13 Eliz. c. 7. ſ. 5.) refuſe to come, * 
or ſhall not come before the commil. pe! 
ſioners at the time appointed, having no 5 


lawful impediment (fuch as ſhall be admit. 
ted and allowed of by the commiſſionen, 
and which ſhall be then ſignified, or made 
known to them at the time of their aſſem— 
bly): or that any ſuch perſon, having know. Nrefu. 
ledge or warning of any other meeting of the ſho + 
_ commiſſioners, ſhall not come and appear Nauf. 

before them at ſuch time as he lawfully may 


3 IE hone: 

come, having no ſuch lawtul impediment, 

as ſhall be then made known to them, and 
by them admitted and allowed of as afore- 00! 
ſaid, or being come before them, ſhall refuſe W.-" * 
8 | | . olwer | 
to be ſworn, and to make anſwer to ſuch in- 0 7 
terrogatories as ſhall be miniſtered unto him, Meu: ; 
according to ſtat. 13 Eliz. c. 7. they may "Po. 
commit to ſuch ward and priſon, as to them {th 
; ' Ci 
ſhall be thought meet, ſuch perſon as ſhall NPG: f 
ſo refuſe to be fworn, and make anſwer to Bi 0 St 
ſuch interrogatories to be miniſtered as afore- 4 
ſaid, and direct their warrants to ſuch per 4 
ons nor 


(a) Stat. 1 Jac. c. is. K 10 
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ſons as to them ſhall be thought meet, 
to apprehend ſuch perſon as ſhall refuſe to 
appear before them as aforeſaid, and to 
bring him before them to- be examined as 
aboveſaid, and upon his refuſal to come be- 
fore them as aforeſaid, they may commit 
the parties ſo refuſing, to ſuch priſon as they 
ſhall think meet, there to remain without 
bail or mainprize, until ſuch time as the 
perſon ſo refuſing to come, or to be ſworn 
to anſwer before the commiſſioners, do (a) 
ſubmit himſelf to them (50, and be by them 
examined according to 13 Eliz. c. 7. and 1 
%%% 6 br rele” NY 

If any (d) bankrupt or other perſon ſhall 
refuſe to anſwer, or ſhall not fully anſwer 
o the ſatisfaction of the commiſſioners, all 


ar awful queſtions put to him by the commiſ- 
ay oners, as well by word of (e) mouth, as on 
it 1 8 inter- 


nd 
re- 
uſe 
m- 
im, 
nay 
em 
hall 
0 
ore- 
per- 


ſons 


(a) By Holt, ch. juſt. ſubmit in this ſtatute does not 
nean an act of humble ſubmiſſion, but only to make 
aſwer to the queſtion propoſed. Lord Raym. 100. © 

% The word and in this act I. ch. juſt, Holt ſaid, 
ent id eff, and tied the ſubmiſſion to that particular 
upoſe. Lord Raym. 100. | | | 

0) Mr. Juſt. Fofter ſaid, that the powers under this 
aute continued ſtill in force, notwithſtanding the ſub- 
went ſtatutes. 2 Bur. Rep. 1124. | 3 


(d) Stat. 5 Geo. 2. c. 30. ſ. 16. © 

e) Previous to this ſtarute, a bankrupt was diſcharged 

the court of King's Bench on his Habeas Corpus, 

m a commitment of the commiſſioners, becauſe they 

| not exhibited interrogatories (which are a term 
| | known 
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(a) interrogatories in writing, or ſhall refuſe Wi, 
to ſign and ſubſcribe his examination re. Wi... 
duced into writing, (not having a reaſonable ti 
(b) objection, either to the wording thereof Nut 
or otherwiſe, to be allowed by the faid con. WF... 
miſſioners); they may by warrant unde 1) 
their hands and ſeals commit him to ſuch ( in 
priſon as they ſhall think fit, there to re. 1 
main without bail or mainprize, until ſuc Men 
| 7 tine 
known in the law, and import that the queſtions ven aid 
put into writing. 2 Stra. 880.) to him, and examine elat 
im thereon ; and Holt held a bankrupt ought to tae nly 
a copy of them, and time to conſider of his anſwa, atio 
2 Stra. 880. Barnard. K. B. 398. Seſ. Caf. 333. 3 Fr 
Lil. Abr. 286, 287. Lord Hardwicke refuſed a peru 
ſummoned by the commiſſioners in order to be er ord 
amining touching his trade and dealings with the bun h 


rupt, a copy of the interrogatories or time to pre : 
himſelf = his e, Ath, Rep. 205. We A 
Lord Halt reafon that the interrogatories thould be 
duced into writing was, becauſe then it would appeu it all 
whether the queſtions were proper, and if one of trench | 
was improper, he faid the priſoner thould be diſcharge 
Barnard. K. B. 339. | 

(4) Stat. 1 Jac. c. 15. ſ. 8. 

40 Lord Hardwicke ſaid, if the bankrupt had an 
jeRtion to the queition, he muſt demur to the 1nterrog 
tories, and the court of Chancery would judge of ü 608 
queſtion upon petition. Ati. Rep. 200. 00 1 
(e) Bankrupt or other perſon committed by the cut 7 
miſſioners ſuffered to eſcape or go out of priſon, Ws .. 
duly diſcharged, goaler to forfeit 500/. and 100% 1 
more if he refuſes to ſhew ſuch priſoner to a credit 42 
who produces a certificate from the commiſſions 4 : 
(which they are to deliver gratis) of his having pig 4 87 
his debt under the commiſſion. See ſtat. 5 Geo. 2 
. 18, 9. | 


ſe me as he ſhall (2) ſubmit himſelf to the 
e ommiſſioners, and full anſwer make to their 
k N tisfaction, to all ſuch queſtions as ſhall be 
of Wi to him, (which queſtions (65) muſt be (c) 
n- N oecified in the warrant of commitment, ) and 


4) until he ſhall ſign and ſubſcribe his exa- 
7 ination. | 25 5 | 
That a bankrupt notoriouſly prevaricated 


nly that he prevaricated upon his exami- 
nion, which might be in a matter the com- 


ord Raymond ſaid, a man might prevaricate 
n his firſt examination for Fla an hour, 


nd ample anſwer, and therefore it was not 
t all proper to ſend a man to priſon for 
Ich a piece of conduct; and that nothing 

| | Ry was 


s not enough, he muſt ſubmit to be examined from 
me to time. 2 Bur. Rep. 1125. 

(b) Stat. 5 Geo. 2. c. 30. ſ. 17. | | 

(c) Lord Hardaicke ſaid, that if the bankrupt re- 
ed to anſwer any queſtion, and the commiſſoners 


u, the queſtion muſt be ſet forth particularly, that 
e judges might judge whether it was a lawful queſtion 
not. Ati. Rep. 200. e 
(d) Stat. 5 Geo. 2. c. 30. f. 16. 
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ms not a ſufficient cauſe of commitment, 
or every prevarication is not; and it is not 
aid he prevaricated upon his examination, 
eating to the diſcovery of his effects, but 


iſioners had no power to inquire into. 


et in the concluſion he might make a full 


% Lord Ch. Juſt. Milet ſaid, the ſabmiſfion am 


mitted him, and the delinquent brought an Habeas 


—— tn eee eoner— 
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was more common than ſuch behaviour on tr, 
als at niſi (a) prius. | 

Upon the return of the habeas corpus being 
read, it appeared, that the prifoner was com. 
.. mitted by commiſſioners of bankrupt, for ng 
anſwering to their ſatisfaction; the queſtion 
and anſwer ſpecified in the warrant wer, 
„Whether the priſoner bought the ik 
himſelf, or by a broker?“ His anfwer wa, 
„He could not recolle& ; but he bb ar. 
rather believe by a broker.“ The court o 
Common Pleas, after hearing many very long 
and learned arguments in ſupport and vin ey. 
cation of the commitment, diſcharged tie 
priſoner, being unanimouſly of opinion, tha 
the anſwer ought to have ſatisfied the com 
miſſioners; becauſe no man is to be preſſed 
further in his teſtimony, than to oblige hin 
to give his evidence in ſuch a manner as U 
ſubject him to perjury if he ſhould ſweat 
falſe; that object they conſidered as d 
tained in the -preſent inſtance, and there 
fore urging a witneſs to the alternative 0 
depoſing more than he knew, or inflicting oy, 
him, in caſe of refuſal, perpetual impriſon 
ment, would be, the court obſerved, as bad 
if not worſe, than a Spaniſh inquiſition. Fre 
Term, 13 Geo. 3. 1773. C. B. Milo 
_ Caſe. MSS. | 


Perro 


(a) Sef. Caf. 335. 2 Stra. 880. Barner. K. k 
399. N 
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by Habeas Corpus, appeared upon the return 


s he ſhould ſubmit himſelf to the commiſ- 
oners, and full anſwer make to their ſa- 


rriting, upon the laſt day of his examin- 
tion, after his having obtained forty-ſix days 
xeyond the ordinary time; and to have been 
ropounded to him in theſe words, viz. As 


nth Mr, Maynard (one of your aſſignees) to 
rte and adjuſt your accompts, and to draw 


uns of money paid by you, and making 


you, from your firſt entering into trade to 
e time of your bankruptcy, it appears that 


uch queſtion ſo put by the commiſſioners 


ly 


perrott being brought up from Newgate, 


o have been committed by commiſſioners 
o bankruptcy to be ſafely kept and detained 
without bail or mainprize, until ſuch time 


isaction to the queſtion put by them to 
jim; which queſtion was ſpecified in their 
arrant to have been put to him by them in 


you do admit that you have ſpent the laſt 
geek, previous to this your examination 


Ip a true ſtate thereof, to enable you to 
bole ſuch your examination; and do like- 
me admit, that upon ſuch ſtate thereof, it 
pears that aſter giving you credit for all 


bu debtor for all goods fold and delivered 
here is a deficiency of 135131. give a true 
nd particular accompt what is become of 
e ſame, and how and in what manner you 


ne applied and diſpoſed thereof.” To 
worclaid, the ſaid John Perrott did wilful- 
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ly and obſtinately refuſe to give any othe 
than the following general. anſwer; (that 
to ſay) “ That on goods fold this laſt year] 
have loſt upwards of 2000/7. and by moun 
ings I have loſt upwards of 1000“. Ang 
that for nine or ten years I have (and I 2 
ſorry to ſay it) been extremely extravagan 
and ſpent large ſums of money. John Þ 
rott.” Which anſwer of the ſaid John Pern 
not being ſatisfactory to us the ſaid commiſ 
ſioners.— Theſe are therefore to will, require 
and authorize you immediately, upon re 
ceipt hereof, to arreſt, &c. and him ſafely 
convey, &c. and to deliver, &c. ſafely 


keep and detain, without bail or mainprizę ſelf 
until ſuch time as he ſhall ſubmit him{f cou 
to us the ſaid commiſſioners, or to the mal tou 
jor part of the ſaid commiſſioners by the fat ſeſſi 
commiſſion named and authorized, and fi In 
anſwer make to our or their ſatisfactio lied 
to the queſtion ſo put to him by us as afo dt; 
ſaid. 1, 2, 
Two reaſons were urged on the part ff © 
Perrott, why he ought to be diſcharged frod thc b 
this impriſonment. 1ſt. That the anſu ſuffic 
which he had already given was a full, ſulg)urifd 
cient, and ſatisfactory anſwer, and the bali tic | 
and only one that could be given by an id ico 
extravagant man, who had never kept hann 
Was 1 


accompts ; and conſequently, that the im 
ſoning him until he ſhould give a more | 
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and ſatisfactory anſwer to this queſtion, was an 
impriſonment for life. 31 i 
The ſecond reaſon was, that the power and 
juriſdiction of the commiſſioners, to take the 
bankrupt's examination and diſcloſure, was 
temporary and limited, and confined to the 
time allowed to the bankrupt to come in and 
ſurrender himſelf and ſubmit to be examined; 
after which limited time the commiſſioners had 
no power to examine him at all: conſequent- 
ly they had no juriſdiction to commit him for 
any longer time than their own power to exa- 
mine him laſted ; which did not exceed the time 
allowed him to come in and ſurrender him- 
ſelf and ſubmit to be examined. And his 
counſel compared it to a commitment by the 
houſe of commons; which ended with their 
ſeſſion. | = 
In ſupport of theſe objections, they re- 
led upon the conſtruction of the bankrupt 
at; and particularly of 5 Geo. 2. c. 30. ſ. 
1, 2, 3. 1 5, „„ 
Oath other ſide it was infiſted—1, That 
the bankrupt's anſwer was nugatory and in- 
ſuffcient; and 2dly, That the power and 
juriſdiction of the commiſſioners to examine 
the bankrupt, and obtain a diſcloſure and 
diſoovery of his eſtate and effects, and the 
manner in which he had diſpoſed of them, 
vas not limited and confined to the laſt mi- 
nute allowed him for his ſurrender and ſubmiſ- 
lon; but might be purſued and proceeded _ 
e upon 
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upon at any ſubſequent time; and for this 
they relied on the end and intention, and ge. 
nuine conſtruction of all the bankrupt a, 
and particularly of 1 Jac. c. 15. ſ. 7, 8. and 5 
Geo. 2. c. 30. ſ. 16. | 
Lord (a) Mansfield. If the queſtion put wa 

improper, or if the queſtion be proper, and 
the anſwer ſatisfactory, the man ought to 
be diſcharged ; but this is a proper queſtion, 
and the anſwer is very inſufficient and unfa. 
tacory.... | 
The conſtruction offered by the counſel who 
obje& to this commitment is founded upon 
mere arbitrary implication: the legiſlature ſay 
no ſuch thing. On the contrary, the 5 Geo. 
2. c. 30. ſ. 16. gives power to the commil- 
ſioners to commit the bankrupt until he ſhall 
ſubmit himſelf, and full anſwer make to their 
ſatisfaction : and ſection 17th gives power to 
the court or judge, to re-commit him to the 
ſame priſon, there to remain as aforeſaid, until 
he ſhall conform as aforeſaid. 

The examination is not confined to be 
within the time limited for the bankrupt to 
come in and ſurrender, and ſubmit to be ex- 
amined. The bankrupt muſt indeed ſurren- 
der within the limited time; and he muſt ſub- 
mit within the limited time, to be examined 
from time to time; and he muſt, upon his 


examination, diſcloſe and diſcover and di- 
| | | liver 


(a) 2 Bur. Rep. 1123. 


Chap. 6. 
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liver up his eſtate and effects; but the 
act does not require the examination to be 
full and perfect and (a) completed within 
the limited time; nor is it proper that it 
ſhould be ſo. A man's memory may fail 
him at one time, and be refreſhed at an- 
other; or his firlt anſwer may be equivocal. 
or imperfect? and why ſhould he not be 
called upon to explain and complete it? 
The power of the commiſſioners is general, 
and not limited to the compaſs of time given 
to the bankrupt to come in. 155 
The laſt examination within the limited 
time is material indeed to the bankrupt 
himſelf, (becauſe he cannot afterwards con- 
tradict it Himſelf) : but he may be compelled 
by the commiflioners to make further an- 
(wer, after that time. The bankrupt may 
omit to come in, till the very laſt minute of 
his time; and if he then ſurrenders and 
ſubmits to be examined, this will ſave his 
fſclony: but it may be abſolutely impoſlible 
tor him to make a full diſcovery and diſ- 
colure of his eſtate and effects, or to give 
full anſwers to proper queſtions within this 
CCC 3 
But here, the commiſſioners have, within 
the limited time, required a further an- 
wer to their queſtion, and committed him 
for refuſing to give it. This commitment 
| | was 


(a) See Stat. 5. Geo. 2. c. 30. f. U. 
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was legal, at the time when it was made: and 
Jam clearly ſatisfied, that he cannot redeem 
himſelf from his impriſonment, but on giving 

a full anſwer to the queſtion. If he ſhould 
give a full anſwer, and the commiſſioners not 
be ſatisfied with it, .he will then be entitled to 
this proper remedy. „ 

The objection has been ſtrongly argued: 
but there is no caſe to ſupport it. It is a new 
invention, and would entirely defeat the end 
and intention of the bankrupt acts. 

The three (a) judges were all equally clear 
that the man ought to be remanded. 

Mr. juſt. Teer added, that none of them 
preclude a further examination. 

The late lord chief juſtice (C. B.) Wil 
alſo concurred in this; and ſaid, that the 
clauſes operate together, and are auxiliary to 


each other; and they certainly give a power ( 
of further examination. There are vaſt num- 1 
bers of queſtions that may be aſked under ſ 
the examination, more than can be under 0 
the mere ſurrender and ſubmiſſion; that may \y 
require further time, or even ariſe afterwards. | w 
And he ought not to be diſcharged till he has [in 
fully anſwered. His preſent anſwer is mol I re 
clearly deficient. | Eee” an 
This man having, ſince the laſt motion, nat 


ſubmitted to be re- examined by the com. 
miſſioners, upon the former queſtion ; andi dra 
| having 


(a) .2 Bur. Rep. 112g. | | (a 


Chap. 6. | From Burrows Reparis. 215 


baving been remanded by them, petitioned 


the lord (a) Keeper to be diſcharged; an- 


nexing a copy of his depoſition, giving an 
account of the manner in which he had diſ- 
poſed of 15030 J. in 16 general articles, one 
of which was, © Expences attending the con- 
nection I had with the fair ſex, 5 500. But 
the lord Keeper rejected his petition. 
He afterwards fubmitted to a further ex- 
amination by the commiſſioners, who there- 
upon met, and being ſtill diſſatisfied with his 
anſwer, remanded him to Newgate; from 
whence he was, at his own inſtance, now 
brought up again by Habeas Corpus. When 
it appeared, that at this laſt meeting, the 
lame queſtion had been again propoſed to 
him. In anſwer to which he particularized 
a woman upon whom he had ſpent 5000/7. 
(from December 1758, to December in the year 
17593) and alſo particularized the times of 
lending and giving it to her; but that no 
other perſon was privy to this; and that the 
woman (whoſe name was Sarah Powell, other- 
wiſe Taylor) is dead, as he has heard. That 
ſhe knew him to be a bankrupt, and never 
returned the money or any part of it to him; 
and that he gave it to her for her mainte- 
nance and expences, and not for a fund for 
her future ſupport, or wherefrom he could 
draw any advantage. That he knew, in the 
5 2 year 


(2) The late earl of Northington, 
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year 1759, when he gave and remitted theſe 
ſums to her, “ That he was not worth any 
thing, and that he was remitting to her the 
money of his creditors.” That he was ac. 
quainted with her five or ſix years; but he 
cannot recollect what he gave her, or ſpent 
upon her, during the ſecond, third, or fourth 
years of their acquaintance ; nor did he keep 
any particular accompt or memorandum 
thereof, either in thoſe years, or in the year 
1759; but ſpeaks from memory only. That 
he did not take any of this money from his 
banker; but always took it from Mr. Thony- 
ſon (ſince deceaſed) who uſed to ſell goods | 
for him. That all letters between him (the 
bankrupt) and this woman, (except one or | 
two) are burnt or deſtroyed. 5 Fa 
Mr. Gould, Mr. ſerjeant Davy, Mr. Coxe, 0 
and Mr. Stowe, argued, that he ought now 5 
to be diſcharged, as having given a full and 
complete anſwer to the queſtions propounded 
to him: and it is not material, in the pre- 
ſent reſpe&, whether it be true or falſe; or 
whether his conduct was prudent or impru— 
dent. If he be not now diſcharged, he muſt 
be impriſoned for lite, 
Mr. ſerjeant (a) Hewitt, and Mr. (b) Norton, 
contra, inſiſted, that this anſwer was ſtill in- 
complete 


(a) The preſent lord chancellor of Irelanl. : 
(20% The right honourable the lord chief juſtice in 
Eyre, and ſpeaker of the Houſe of Commons. 
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complete and unſatisfactory; and that Per- 


rott could not be indicted for perjury upon 


it. He was bound down by what was al- 
ready proved upon him, to accompt for a 
very great ſum of money which appeared to 
have come to his hands in this particular 
year: and this is by no means a ſatisfactory 
accompt of the diſpoſition of it, nor at all 
probable in itſelf. He lets the commiſſioners 
into no ſort of light whereby to trace this 
money, or to diſcover what is become of it: 
it is not to be imagined or conceived, that 4, 
5, 6, or 7 hundred pounds in a month could 
be paid her for maintenance and expences 
only; eſpecially as it appears (as it does by 
what he himſelf has repreſented in one part 
of his examination) that ſhe had only a man- 


ſervant and two maids, whilſt . ſhe was at 


Bath. It might have been repaid to him or 
to ſome one in truſt for him; or laid out in 
ſtocks, and thoſe ſtocks transferred in traſt 
for him. „„ Ih N 
The court (a) held his anſwer to be in- 
complete and unſatisfactory; and ordered 
him to be remanded. „ 
Perrott's warrant of commitment occa- 
ſoned the publication of a quarto pamphlet, 
ntituled, “„ An authentic narrative of the 
proceedings under a commiſſion of bank- 
ruptcy againſt John Perrott, late of Ludgate- 
e , 


(4) 2 Bur. Rep. l 216% 
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Hill (a), laceman, who was executed (6) in 
- Smithfield, on Wedneſday, November 11, 1761, 
for concealing his effects.“ RE, 
A copy of Perrott's warrant of commit. 
ment is added by way of appendix to this 
pamphlet, for this reaſon, viz. © many dif. 
ficulties having ariſen with reſpe& to the 
commitment of bankrupts, it was defired by 
ſeveral gentlemen of the law,” which war. 
rant (continues the compiler of the pamphlet) 
may be conſidered as an authoritative prece- 
dent, it having, after a folemn diſcuſſion of 
its merits and validity, received the appro- 
bation of the right honourable lord Mars- 
Feld, lord chief juſtice, and the (c) reſt of 
the judges of the court of King's Bench, who 
unanimoufly declared it right and good in form 
and ſub/tance. 3 
The 


(a) It is obſervable, that Perrott, in the warrant of 
commitment, is called“ a merchant,” the witneſs on 
his trial proved him a“ linen-draper,” and here he is 
declared to be *© a laceman ;” this does not ſeem agree- 
able to the legal precifion required in criminal proceed- 
ings. The bankrupt's deſcription in the commiſſion is 
the eſſential one. : | 

(b) 2 Bur. Rep. 1216. on a gallows erected there for 
that purpoſe. Richard Town, a tallow-chandler, was 
executed for concealing his effects in the year 1712, 
and was the firſt and only perſon who ſuffered eg by 
the bankrupt laws. Alexander Thompſon, an embrot- 
derer, was executed for not ſurrendering in the year 


1756. | 
7 Viz. Mr. J. Deniſon, Mr. J. Foſter, and Mr. J. 
(now L. C. J. of C. B.) Milmot. 
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The warrant recites the ſtatute. of 5 Geo. 
2. c. 30. thus: 


« An AQ for the better preventing frauds 
committed by bankrupts : : 


Whereas the true title of that ſtatute i is, 


« An Act to prevent the committing of 
frauds by bankrupts.“ 


We very well know, that it has been de- 
termined (a) that as the title of an act of 
parliament is no part of the act, the miſ- 
recital of it is not fatal; but in a. later (6) 
caſe it was held; and by Holt, ch. juſt. too, 
that the miſ-recital of the title of a featute. 
did vitiate; and we have this great man's 
reaſon for his opinion, viz. It is very true, 
(lays he) that the title of- an act of parlia-- 
ment is no more a part of the law, than the 
title of a book is part of the. book (c); and 

L 4 there | 


(a) Lord Raym. 77. This caſe, which was in the 
court of C. B. appears to have been determined upon 
the authority of one in which Hale ch. baron had de- 
termined the ſame way. See Hard, 324. pl. 4 Holt 
ca. juſt. declared the faying of Hale, if at all, was ſud- 
den; and notwithſtanding is great veneration ſor him, 
he could not agree with him. 6 Mod. 63. See Caſ. 
Temp. Hardw. 197. S. P. 

10 6 Mod. 62. Bur. Lit. Rep. 4to. 38. Bal. Ni. 
n. 4 

00 This opinion was given vefore 8. An. ch. 19 for 

| ſecuring. 
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there is, for that reaſon no neceſſity to ſet it 
out; but where a party does ſet this out pe. 
cially, he thereby ties himſelf up to an act / 
intituled, and if he cannot produce ſuch an one, 
he is gone; Gould, J. agreed with Holt; 
Powell, J. gave no opinion, but ſaid thathe 
concurred with the other judges of the Cn. 
mon Pleas, ſolely upon the authority of the 
opinion of Hale as reported in Hardres. 

We are aware too, that had the bankrupt 
thewn the variance to the court in a proper 
manner, the court (b) muſt have remanded 
him by their rule to the ſame prifon, there to 
remain until- he fully anſwered to the fſatis- 
faction of the commiſſioners. | 

We make the obſervation, becauſe we 
think it extremely remarkable, that a war- 
rant which had been ſettled and approved 
of by ſonte of the ableit of the profeſſion, 
ſhould be liable to ſo palpable an objection; 
and beſides, we could not but admire, that 
as the commitment had been ſo much can- 


vaſſed and litigated in We/tmin/eer-hall, the 
. objec- 


fecuring literary property, paſſed into a law, as other- 
wiſe „ Fer 3 ee by ſect. 2. of that act, 
the, title of a Look is certainly conſidered as the mf „ 
ſential part of it, ſince that, and that only, being regit 
tered in Stationers-Aall, according to the directions of 
the act, veſts the ſtatutable property in the author, &c 
which is now ſettled to be the only property he can clala 
in his works. Rayn. Pref. to Stat. Geo. II. xi. 
(5) By ſtat. 5 Geo. 2. c. 30. f. 18. 
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objection ſnould have eſcaped the notice, not 


only of Sir 
compiler of the Authentic Narrative, profeſ- 


ſedly wrote on the very ſubject, and declared 
to include every tranſaction from the award- 
ing the commiſſion, to the time of the bank- 


F 


rupt's condemnation. 4 


Beſides, ſuppoſe Perrott had ile him 
ſelf of the informality of the cemmiſſioners 
warrant, and had been remanded by rule of 


court, and had afterwards given the com- 


miſſioners notice, that he was willing and 


ready to ſubmit himſelf to them, and to 


make a full and ſatisfactory anſwer to their; 
queſtion: as the bankrupt would: not then 
have been in cuſtody by virtue of their war- 
rant, could the commiſſioners by. law have 
authorized the goaler to bring up the bank- 
rupt before them? and as the court of King's 


Bench (even if it ſhould happen to be term 


time) could not (having no juriſdiction of 
the matter) receive the bankrupt's ſubmiſ- 
ſion, or his anſwer to the queſtion, what 
method muſt the bankrupt have taken in 


ſuch caſe in order to have procured his en- 


largement? as he would then have ſtood. 
committed (as it ſeemeth), by virtue of an. 


authority, which. had not power. to diſcharge 


him; for lord (2) Mansfeld faid, if a. bank-- 


a full anſwer, and the com- 


rupt ſhould give 
RR . miſſioners 


te) Ante, 21 4 


James Burrow, but alſo of the 
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miſſioners not be ſatisfied with it, the bank. 
rupt would en be intitled to his proper 
remedy ; what is this but ſaying, that a bank. 
rupt muſt offer his anſwer to the commiſ. 
ſioners, before he is intitled to his remedy 
in the court of King's Bench? 

As we have mentioned the trial, condem- 
nation and execution of Perrott, we cannot 
help obſerving, that the petitioning creditor 
appeared to be one of the principal witneſſes 
on that proſecution; we obſerve it, becauſe 
it is (a) held, that the creditor of a bank- 
rupt cannot be a witneſs, for he ſwears to 
(5) increaſe his own dividend ; beſides, the 
compiler of the Authentic Narrative informs 
(c) us, that the bankrupt had the hardinels 
to bring an action in the court of Common 
Pleas, againſt the commiſſioners, for falſe 
impriſonment; which action the (d) aſſignees 
were by the (d) creditors authorized to de- 
fend;“ ſo that the petitioning creditor ſeems 
to have been intereſted both as a gainer and 
loſer ; and his teſtimony ought not to wn 

cen 


(a) 2 Keb. Rep. 348. pl. 31. Stra. 50%. 12 Vin. 
Abr. 11. pl. 28. | | 

(2) Stra. 507. And this matter of intereſt ſeems to 
be the reaſon why bail cannot be evidence for the de- 
fendant without conſent. Keb. Rep. 296. pl. 131- 
Style 385. 3 St. Tri. 253. 2 Hawk. P. C. Ch. 46 
Sect. 24. | 
- 00) 36. Fut Part. 
(4) The petitioning creditor was one of them. 
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been admitted, if he was either, and whether 
the advantage were dire& and immediate, - 
or conſequential (a) only. 5 
Lord (6) Coke ſays, miſera ęſt ſervitus, ubi 
Jus oft vagum aut incertum ; and yet we find 
diverſity of opinions in regard to the admiſ- 
ſion of an intereſted witneſs on a criminal 
proceeding ; for Holt ch. juſt. (c) ſaid, he = 
was not ſatisfied, that a perſon interęſted could 
be evidence in a criminal matter; but Treby, . | 
ch. juſt. C. B. before whom a ſecond trial | 
was had (4), ſaid, that though he paid de- tf 
ference to the judgment of B, R. yet his 1 
opinion was, that the evidence was good, though - ll 
intere/ted, and this as well on an indictment as 1 
in an action, and that the party who was to if 


get by the conviction might be evidence againſt. it 
the criminal. | Co TT [il 
It is further obſervable on this: trial, i 
that the petitioning creditor was the perſon i 
to whom, (according to his own depoſition - 9 


on the trial) the bankrupt was denied b 
agreement, which we believe was the rl | 
and only act of bankruptcy committed by, 
or at leaſt proved againſt Perrott ; here too, 
(we are ſorry to ſay it) we again meet with 
contrariety of opinions, for the late lord ch. 


juſt. - 


cc „ - 
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(a) Co. Lit. 6. b. Sid. 237. pl. 4. 
5 4 Inſt. 246. 5 
( 


) Comb. 360. OG Ee 
4) 12 Vin, Abr. 23. pl. 24. in marg. 
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ing an indictment, it. ſeems to be (e) ſettled 
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juſt. Lee (a) held, that where the denial was 
by agreement, in order to take out a com- 
miſſion, ſuch denial was no act of bank. 


ruptcy; but the late Mr. juſtice Fo/ter (6) 
held, that the bankrupt being denied to the 


plaintiff's clerk, who was ſent to demand 
money, in conſequence of an agreement 
made, at a meeting of the creditors two 
hours before, (at which meeting the bank- 


rupt and the plaintiff were both preſent) was 
a ſufficient (c.) proof of an act of bankruptcy. 


here a ſtatute makes a new offence, 


which was no way prohibited by common 


law, and appoints a (d) particular manner df 
proceeding againſt the offender, as by com- 
mitment, information, &c. without mention- 


at 


(a) Hell v. Bellamy: Hil' 15 Geo. 2. B. R. Tii. 4 
Mi. Pri. 38. S. C. S. P. in totidem verbis. . 
() Bromley v. Monday, at Guildhall, 2 June 1756. 


B. R. Fri. at Ni. Pri. 38. S. C. S. P. in totidem verbis. 


(c) But the learned author of a late publication 
queſtions this authority; and aſks how ſuch a denial can 
be ſaid to be with intent to delay a creditor? Tri. at 
Ni. Pri. 38. | 

(4) S. P. in 12 Mod. 104. 2 Haul. P. C. 7. chap. 


3. ſea. 6. 2 Bur. Rep. 805. | 
le) 2 Rol. Rep. 247, 248, 398. Show. Rep. 39%, 


399. 3 Keb. Rep. 34. pl. 3. 273. pl. 13. Cr. Fac. 04+ 
pl. 4. 3 Mod. 79. 4 Mod. _ Carth. 263. Hulu. 
388. Std. 434 pl. 28. 439: pl. 7. 6 Mod. 86. Sm 
679. Sef. Caſ. 370. pl. 295. Twiſden, juſt. ſaid, that 
wwihout negative words he conceived an n, 
| | EN WOUND) 
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at this day, that it will not maintain an in- 
ditment, becauſe the mentioning the other 
methods of proceeding only, ſeems virtually to 
exclude that of (a) indictment. 

Now it appears, that ſtat. 5 Geo. 2. c. 30, 
(upon which Thompſon and Perrott were capi- | 
tally convicted and executed) does not men- 
tion “ indictment, the words are judgment 
« or information.” Therefore according to 
Hawkins, (whom Mr. juſtice C Fer gives 
the character of the beſt modern writer on 
the crown law, except Hale) and according 

to the authorities before (c) cited, both 

Thompſon and Perrott were illegally executed; 

becauſe neither the non ſurrender to a com- 
miſſion of bankrupt, or the removal, con- 
cealment, or embezzlement of one's effects, 

was a capital offence at common law; and 

fnce (as it (d) ſeemeth an information will 
not lie for a capital offence, and an indict- 

ment is not a mode of proceeding directed 


56. by Stat. 5 Geo. 2. a priſoner indicted on ſaid 
ion att ought to be diſcharged. by the court; 
can. | . : e 
. 3 p 95 . 
wonld lie, though the ſtatute be introductive of a new 
hap. „ law, and created an offence, which was none at the 


; N law. Mod. Rep. 34. pl. 82. Kel. Rep. 151. 
39 : v P. 5 : * a 


6043: (a) Hawk. PI. Cr. chap. 25. ſe: 24. Þ. 211. 

ln. ) Feſt. Cr. Law, 107, ( oe WY 

Stra. (c) In fol. 223. Note (e). 5 | 

that (4) 2 H. H. P. C. 151*. Show. Rep. 109. 2 Hawk. 


J. C. 261. ch. 26. ſ. 3. 
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for the law of England is a law of (a) mercy, 
and therefore it is the duty (5) of the court 
to be (c) indifferent between the king and pri. 
ſoner, and to ſee that the indictment be good 
and ſufficient in point of (d) law; the pro. 
ceedings regular, the evidence (e) legal, and 
ſuch as fully proves the point in iſſue; and that 
nothing be urged againſt the priſoner, contra. 
ry to law and right (7); in order that juſtice 
be done the party (g); otherwiſe the court 
might by their erroneous judgment attaint the 
priſoner (5) unjuſtly. _ 
When a man is indicted at the King's 

ſuit, the king intendeth nothing but juſtice 
with favour, and therefore he will be con- 
tented that his juſtices ſhall help the offen- 
ders according to truth, as far as reaſon and 

| | Juſtice 

(a) 2 Bulſ. 1 7. 2 Inft. 315. 

(2) Bok 5. & $0019 . 

(c) 2 Bulſt. 147. 2 Hawk. P. C. 400. chap. 39. 
er, 2. = | | 8 | 

(4) 3 Inſt. 29, 137. | | 
(e) 2 Howk, F G. 400 chap. 39. ſet. 2. L. C. J. 
Cole ſays, in caſe of life, the evidence to convict the 
priſoner ſhould be ſo manifeſt, that it could not be 
contradicted, 3 Init. 29, 137. And lord Nottingham in- 
formed the Houſe of Peers, as lord high ſteward on 
lord Cornwallis's trial for murder, that the evidence by 
which a priſoner is condemned, ought to be fo very 
evident, and ſo plain, that all the counſel in the wor'd 
thould not be able to anſwer it. St. Tr. See 4 Black. 
Com. 355. | | | 


9 * 29. 
1 UINT. 147. 
65 3 Inf 1 37. 


the word “ indictment; 
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juſtice may ſuffer (a). And it is far better 


for the priſoner to have the Judge's opinion 
for him, than all the counſellors at the 
bar. For theſe reaſons it is preſumed, that 
the law of England does not allow a cri- 
minal counſel in his defence upon indiQ- 
ments (5). 5 - | 3 | 3 

It is obſervable, that moſt of the writers 
on the bankrupt laws have preſumed to alter 
ſtat. 5 Geo. 2. c. 30. f. 1. as to the matter in 
queſtion, for you will find, that (c) Bacon, 
(d) Viner, and (e) Burn, have all adopted 
and, can you believe 
it? the accurate Cay, hath actually abridged 
« judgment”? - indiftment.”” We have had 
the curioſity to look into and examine the 
expired acts concerning bankrupts, and we 
find that the word “ indictment“ is in them 
all; fo it ſeems to be only a miſtake, yet it 


_ unfortunately happened to be ſuch an one, 


as occaſioned two perſons to loſe their lives, 
which they had not forfeited to any law of 
this country, that I know f. 
Two perſons tried at the Surry A//izes, for 
Lent, 1762, for defrauding their creditors in 
taking the benefit of the famous compulſive 
„ clauſe 


(2) Doctor and Student, 282, 283. b. 2. ch. 48. | 
(b) 2 St. Tri. 726. edit. 1742. 2 Bulſir. 147. Do. 
& Stud. 282. See 2 Hawk. P. C. 400. chap. 39. ſect. 2. 
(c) Bar. Abr. 26. | 1 
() 7 Vin. Abr. 128. pl. 5. 
(e) Juſtice, 4to. 112, | 
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clanſe of the firſt act of inſolveney paſſed 
in his preſent majeſty's reign, viz. 1 Gee, 3. 
ch. 17. ſect. 46. had the good fortune to 
eſcape by an unaccountable miſtake in pen. 
ning the ſaid claufe; the word fudgment 
being inſerted therein, inſtead of the word 
« indictment.” _ 5 

It appears by the above authentic narra. 
tive of the proceedings againſt Perroit, that 
his time was enlarged; and it alſo appears 
from the evidence given in the Houſe of Ca) 
Commons by Francis Capper, Eſq; then a com- 
miſſioner of bankrupt, that he was of opi- 
nion, that the clauſe in ſtat. 5 Geo. 2. ch. 
30. ſ. 3. is for the (5) benefit of the bankrupt, 
to prevent his being furpriſed, if in the coun: 
try, and not having notice to eome up; and 
if the time be enlarged, that the penalty does 
not extend to the enlarged time; that he had 
heard of a trial of that kind, and an acquittal 

upon 


(a) See the report of the committee appointed to conſ- 
der of the laws relating to bankrupts, to whom the peti- 
tion of ſeveral was . dere which report was read in the 
| houſe, On Saturday 2 June, 1759. 32 Geo. 2. and Is en- 
tered in the Journals. | | ; 

- (8) For this reaſon I was always of opinion, that the 
bankrupt's time for ſurrendering ought not to be enlarged 
without his privity and conſent ; 3 if the innovators (the) 

being neither regulators or reformers in my conſideration) 

of the bankrupt laws, ſhould find, that he cannot be c- 

pitally convicted on his enlarged time, he may not in fu- 

ture be able to procure his time to be. enlarged ſo e 

heretofore. 1 | 
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upon it, at the Od Bailey; that he was con- 
cerned as counſel in that bankruptcy, and was 
told by the ſolicitor, that upon a like exception 
the party was acquitted. „ 
The Great Seal never encouraged theſe pro- 
ſecutions; on the contrary, lord (a) Maccleſ- 
feld did in more inſtances than one ſuperſede 
a commiſſion, where the bankrupt had not ſur- 
rendered himſelf within the forty-two days, 
and his lordſhip declared that he tack this method 


to prevent a proſecution. 


From the above remarks and obſervations, I 
would know upon what law T hompſon or Perrott 
was indicted ? I would know by what law the 
petitioning creditor was admitted evidence a- 
gainſt Perrott? I would know by what law 
Perrott's denial of himſelf by agreement, in or- 


der to take out the commiſſion, was given in 
evidence againſt him, on his proſecution at the 
01d Bailey, for a capital offence, under the 
bankrupt laws? s : 

Lord (6) Hardwicke ſaid, that though ſuch 
a proſecution might be carried on by a per- 
lon who was not a creditor, yet by the words 
of the act of parliament, it looked as if the 
legiſlature intended, that there ſhould be a 


concurrence of the creditors under the commil- 
on. 5 „** 
His 


(a) 4th. Rep. 222 
% Ack, Rep. 221, pl. 123. 
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His lordſhip further (a) obſerved that ſtat, 
5 Geo. 2. c. 30. was a penal law and a ſe. 
vere one, for it reached to the life of the 
bankrupt, and that a court -of equity would 
not lend its aid to ſuch a proſecution, but 
the proſecutor muſt go on in ſuch manner, 
as the law preſcribes, to prove the party 
bankrupt, and a felon, within the intent and 
meaning of the act of parliament, and there- 
fore his lordſhip would not order the clerk 
of the commiſſion to attend at the Old 
Bailey, with the proceedings, under the com. 
_— ——_ is 

It hath been ſaid, that if a bankrupt in- 
curs the guilt of felony by not ſurrender- 
ing to, or by removing, concealing, or em- 
bezzling any part of his eſtate, real or per- 


ſonal, to 201. value, or any books, papers, 


or writings relating thereto, with intent to 
defraud his creditors, that in ſuch caſe, even 
a N of the commiſſion, will not ſe— 


cure the bankrupt from a proſecution for 


ſuch felony; but the bankrupt ought to have 
an expreſs pardon in form under the Great 
Seal; for felony cannot by law be pardoned 
by implication ; and for this is inſtanced the 
infamous caſe of, perhaps the greateſt and 
moſt unfortunate man this world ever pro- 
duced, Sir Walter (b) Raleigh; and this 2 

| at 


(a) 4th. Rep. 222. 
(2) Cre. Fac. 495. pl. 1. Hut. 21. 2 Rol. Rep. 50. 8 
St. Tri. 339. | „ 


Chap. 6.  Superſedeas, - „ 
hath been urged by thoſe who ought to know 
better, becauſe their ſituation in life requires 
legal knowledge, particularly in bankrupt 
caſes: there is not, as I apprehend, a ſcin- 
 tilla juris for this opinion, for among the 
requiſites for ſupporting a proſecution for fe- 
lony under the bankrupt laws, are the two 
following ones, the commiſſion, and the act of 
bankrufte. rg bg 

As to the firſt, the Super/edeas under the 
Great Seal ſeems full as effectual to vacate 
all future proceedings under a commiſſion 
as the commiſſion itſelf is to authorize any 
being had thereon. And as to the ſecond, 
it hath been often (a) ſolemnly held and de- 
termined, that if after a plain act of bank. 
ruptcy, the bankrupt pays off, or compounds 
with all his creditors, he is become a new 
man; and the ſatisfaction of the creditors is 
generally the cauſe of the Superſedeas; but 
be the Superſedeas for what cauſe it may, it 
leems clearly an abſolute legal bar to all pro- 
ſecution, as well as proceedings, under that 
commiſſion; for lord Hardwicke (6b) declared, 
that /uperſeding a commiſſion would entirely 
defeat the bankrupt's certificate (as it is called) 
if ſo, will it not be too ſevere to conſtrue a 
Super ſedeas, which lord Hardwicke (c) refuſed 
| | 9 tg — 


6 1 7 | Note 8 
tr. Rep. 145. pl. 84. 
(c) Ibidem. * N 
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to grant for the ſake of the bankrupt, not ſuffici. 
ent to prevent his ignominious death? 

As to Raleigh's caſe, it does not apply in 
the leaſt, for his caſe was an attainder upon 
conviction of the offence: yet, for the ſake 
of argument, let us ſuppoſe a bankrupt ca. 
pitally convicted under the bankrupt laws, 
diſcharged from priſon, and appointed a 
commiſſioner of bankrupt ; and ſome years 
after this, government ſhould think proper 
to put in execution the former ſentence of 
death; could the crown do it? Such caſe 
may indeed require conſideration, when it hap- 

ens. „ | 

. In (a) caſe the bankrupt, after he hath ob- 
tained his certificate, and the ſame been duly 
confirmed, ſhall negle& or refuſe to attend 
the aſſignees, in order to make up or ſettle 
any accompt between him, and any debtor 
to or creditor of his eſtate, or to attend any 
court of record, in order to be examined (6) 

= touching 


(a) Stat. 5 Geo. 2. c. 3o. ſ. 36. 

( A bankrupt, who has aſſigned and releaſed all 
his eſtate and right to the aſſignees, may be examined 
as a witneſs for them. 2 Pern. 637, pl. 565. 2 Bar. 
Abr. 290. 12 Vin. Abr. 27. (L) pl. 2. Eq. Caf. Abr. 
224. pl. 3. See Caf. Temp. Hardw. 267. The coutt 
of Common Pleas ſaid, that a bankrupt, aſter he had oh- 
tained his certificate, might be a witneſs. 2 Barnes; 
Notes, C. P. 253. but his having his certificate alone 
will not do, becauſe if there ſhould be more than 1ut- 
ficient to pay his creditors, he will be entitled to the 

oyerplns, 


„ e - 9g 
touching the ſame, or for ſuch other buſineſs 
as the aſſignees ſhall judge neceſſary for get- 
ting in his eſtate and effects, for the — 


overplus, and conſequently be ſwearing for himſelf. 
But a modern learned author informs us, that lord 
Hardwicke ch. juſt. made a diſtinction as to this mat- 
ter; it is in theſe words: The bankrupt cannot be 
evidence to ſwear property in himſelf, or a debt due to 
himſelf, without a releaſe of his ſhare in the ſurplus 
and the dividends, for elſe he is plainly intereſted, but 
he may prove property in, or a debt cue to another. 
Tri. at Ni. Pri. 41. It appeared, that a callico-prin- 
ter, who had ſince become bankrupt, was applied to by 


| one of his creditors for a debt of 110. which he not 


being able at that time to diſcharge, the latter propoſed 
to him to draw in his favour, upon J. and Co. for 
whom he had done buſineſs : the bankrupt replied, 
that thoſe perfons then owed him only 4o/. but that 
there were other ſums of money, which would thortly 
become due from them: a bill of exchange was ac- 
cordingly drawn on V. and Co. on the preſenting of 
which they repeated what the bankrupt had faid rela- 
tive to their not having effects then in hand, to the 
amount of more than 401. but told the preſenter of the 
bill, if he choſe to leave it, that when they had, 
which might be ſoon, they would diſcharge the bill. 
The callico-printer thortly after becoming bankrupt, 
and the bill never having been formally accepted, nor 
the contents thereof ſatisfied at the time of the draw- 
ers failure, the aſſignees of the bankrupt's eſtate ſued 
and Co. for 127. which appeared to be the amount 
of the balance of the account againſt them, on the 
bankrupt's books. This. matter being tried at the ſit- 
ung after Trinity Term, 1772. a verdict was found for 
the defendants, W. and Co. It was now moved for a 
acw trial on the following grounds, that the evidence 
of a bankrupt is not Lali, unleſs he hath obtained a 

| ä 
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of his creditors, or on ſuch (a) attendance 
ſhall refuſe to aſſiſt in fuch diſcovery, with. 
out good cauſe to be ſhewn to the commil. 
ſioners, for his negle& and refuſal, to be 
allowed by them as ſufficient, ſuch aflignee; 
making due proof thereof upon oath or ſo. 
lemn affirmation before the commiſſioners, 
they are to iſſue a warrant directed to ſuch 
perſon as they ſhall think proper for appre. 

h hending 


releaſe, or a certificate of conformity; that no conver- 
ſation, unleſs it be relative to the matter of fact, ſhould be 
received as evidence; and that it did not appear, that 
the defendants were indebted to the bankrupt in the 
ſum of 110 J. at the time the bill became payable : but 
all the above objections were over-ruled, and all the fol- 


G 


lowing points were delivered as /aw by the court, viz. 

. bat the teſtimony of a bankrupt is competent, 2 
when it does not tend to leſſen his eſtate, becauſe the d 
law preſumes, that no man will atteſt unjuſtly again b 
his own intereſt. 5 tl 

2dly, That any converſation may be given in eri : 
dence, on behalf of a perſon, which, if of a contrary b 
nature, might be given againſt bim. = to 

3dly, That as to the laſt objection, lord Mansfeld, th 
who preſided at the trial, declared it was the firſt tie = 
he had heard of it, and could not therefore allow it ” 
now, but that he was of opinion, that a bill of ei- NI 
change will be at all times as good againſt the drawer, WI 
or perſon on whom it is drawn, if the contingency ever ob 


happens, in which the party promiſed payment, as if it | 

had been accepted by him, in all the formalities of lan 

and cuſtom. Mich. Term, 13 Geo. 3. B. R. 1772. Ann ruf 

See 3 Wilſ. Rep. | to 
(a) For which attendance the bankrupt is to be paid 

2s. 6d. a day by the aſſignees, out of his eſtate. dlat. 


5 Geo. 2. c. 30. ſ. 36. (6 
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hending the bankrupt, and him to commit to 


the county goal, there to remain without 


bail or mainprize, until he ſhall duly con- 
form to the ſatisfaQtion of the commiſſioners, 
and be by them, or the ſpecial order of the 
Great Seal, or otherwiſe by 'due courſe of 
law, diſcharged; and the goaler of the pri- 
ſon to which the bankrupt ſhall be committed 
is to keep him in cloſe cuſtody, within the 
walls of the priſon, until he ſhall be duly 
diſcharged as aforeſaid, under the pains and 
penalties before (a) mentioned, for ſuch 
goaler ſuffering ſuch priſoners committed 
purſuant to this act, to eſcape and go at 
o en 
It ſeems that the commiſſioners can never 
exerciſe this power, becauſe the act itſelf 
does not inveſt them with it till after the 
bankrupt has obtained his certificate ; and by 
the following caſe, lord Hardwicke inclined to 
be of opinion, that a bankrupt was not obliged 
to attend his aſſignees, after the expiration of 
the forty-two days, or at molt after ſuch further 
time as ſhould be allowed the bankrupt, for fi- 
niſhing his examination ; before the end of 
which time it is impoſſible for the bankrupt to 
obtain his certificate. | 
The aſſignee under a commiſſion of bank- 
rupt gave notice in writing to the bankrupt 
to attend him, in order to explain ſeveral mat- 
: ters 


(a) See ſtat. 5 Geo. 2. e. 30. ſ. 18, 19. 
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ters relating to his eſtate after the forty. two 
days were expired, (during which time he 
is to be free (a) from all arreſts, reſtrainers, 
or impriſonment) and before the certificate was 
ſigned. | | 8 

The bankrupt would not attend upon any 
other terms than ſigning his certificate, and 
the application to the court was founded 
upon this, that the bankrupt had refuſed to 
attend, contrary to the (5) act of parliament, 
Lord chancellor (c) Hardwicke ſaid, that not- 
withſtanding ſtat. 5 Geo. 2. had theſe ge. 
neral words, that every bankrupt not in 
priſon or cuſtody, ſhall at all times after his 
ſurrender be at liberty, and ſhall attend the 
aſſignees upon every reaſonable notice in 
writing for that purpoſe, by them given un- 
to him, or left for him, at his houſe or place 
of abode, in order to aſſiſt, and ſhall aſſiſt 
the aſſignees in making out the accompt of 
his eſtate and effects: yet that the ſubſe. 
quent (Cd) clauſe that . every bankrupt hav- 
ing ſurrendered, ſhall at all ſeaſonable times 
before the expiration of the forty-two days, 
or ſuch further time as ſhall be allowed to 
him, to finiſh his examination, be ar liberty 
to inſpect his books, papers, and writings, 


in the preſence of the aſſignees, or ſome per 
IE on 


Stat. 5 Geo. 2. C. 30. f. 5. 
(6) Stat. 5 Geo. 2. c. 30. ſ. 4. 
(c) Atk. Rep. 148. pl. 88. 

(4) S. 5. of 5 Geo. 2. c. 30. 


2 
act | 
bein, 
the d 

n 
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ſon to be appointed by them for that pur- 
poſe, and to take and bring with him for his 
aſſiſtance, ſuch perſons as he ſhall think fit, 
not exceeding two at any one time, and to 
make out ſuch extracts and copies as he ſhall 
think fit, the better to enable him to make 
a full and true diſcovery and diſcloſure of 
his eſtate and effects; and in order thereto 
the ſaid bankrupt ſhall be free from all ar- 
reſts, reſtraint, or impriſonment of any of 
his (a) creditors, in coming to ſurrender, and 
ſrom his actual ſurrender to the commil- 
ſioners, for and during the ſaid forty-two days, 
or ſuch further time as ſhall be allowed to him 
for finiſhing his examination,” ſeemed to con- 
fine it to the forty-two days, or the enlarged 
time at moſt, and therefore the bankrupt's 
protection from - arreſts, &c. could extend 
no further; the chancellor (6) aſked the pe- 
titioner's counſel, if their client would con- 
lent to indemnify the bankrupt from arreſts, 
but he refuſing to do it, his lordſhip pro- 
poſed that he, as aflignee, ſhould only un- 
dertake for the creditors, who had ſought re- 
hef under the commiſſion, that they would 
not arreſt him, and if ſo, he would order the 
bankrupt to attend; for he faid, he ſhould 

M not 


(a) Lord Hardwicke on another occaſion ſaid, that this 
act provided againſt arre/t by crditors, and that bail not 
being creditors ull damnified, were therefore not within 
the deſcription. Ah. Rep. 238. pl. 150. | 

% At. Rep. 149. | 
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not pay any regard to the danger the bank. 
rupt might run, from his creditors at large; 
this petition at the requeſt of the petitioner 
was ordered to ſtand over till the next day 
of petitions, that he might endeavour, in 
the mean time, to get the reſt of the credi. 
tors under the commiſſion to conſent to theſe 
terms; upon the whole, lord chancellor ſaid, 
that the clauſes in the act of parliament re- 
lating to this matter were very dark and ob. 
ſcurely penned, ariſing chiefly from the words 
& forty-two days being thrown into the latter 

. | 
The (a) commiſſioners may examine upon 
oath the wife (b) of the bankrupt for find- 
ing out any (c) diſcovery of his eſtate, goods, 
and chattels, concealed, kept, or diſpoſed 
of by his wife, in her own perſon, or by her 
oun 


(a) Stat. 21 Jac. c. 19. ſ. 6. 

(b) Before this ſtatute the court of Common Pleas was 
moved to know whether the wife of a bankrupt could be 
examined by the commiſſioners upon the ſtatute of bank- 
rupt, and they were of opinion ſhe could not be exa- 
mined. Prownl. 47. | 

(c) But the wite cannot be examined againſt her huſ- 
band touching his bankruptcy, or whether he had com- 
mitted any. act of benkruptcy, or as to how or when he 
became bankrupt ; and if the commiſſioners commit her, 
and though the warrant of commitment mentions it 19 
be, as well for refuſing to diſcover the goods of ti: 
bankrupt, as the time and manner of his bankruptcy, 
yet the commitment, was held illegal, and the wite 0r- 
dered to be diſcharged. Wil. Rep. 610, 611. 12 / 
Abr. 11. pl. 28. S. P. 
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own act, or means, or by any other perſon, 
and ſhe ſhall incur ſuch danger and penalty for 
not coming before the commiſſioners, or 


for not diſcloſing the truth upon her exa- 
mination, as by former laws is already made 
and provided againſt any other perſon in the 


eee 1 55 18 

The occaſion of making the above ſtatute, 
was, becauſe (a) ſome doubt had been made 
whether the commiſſioners had power to ex- 
amine the wife of the bankrupt ſuſpected to 
have or detain his eſtate, goods, or chattels, 


by reaſon whereof ſhe did daily conceal and 


convey away, and cauſe to be conveyed away 
much part of her huſband's monies, wares, 
goods, merchannizes, and other eſtate, to 
perſons unknown to any but herſelf, by rea- 


ſon whereof much of the bankrupt's eſtate 


was concealed and detained from the credi- 
tors. | | 


All (6) witneſſes who ſhall be ſent for, 
{hall have ſuch coſts (c) as the commiſſioners 
M2 ſhall 


(a) Preamble to ſtat. 21 Jac. c. 19. ſ. 5. 
(5) Stat. 1 Jac. c, 15. . 11. dg 
(c) Where witneſſes are brought before the commiſ- 
ſoners in contempt, or where on their examination 
ey appear to have embezzled or concealed the bank- 
rupt's effects, or been otherwiſe guilty of any miſcon- 
cuct in regard to the bankrupt's eſtate, the commiſ- 
aner have thought themſelves juſtified in refuſing ſuch 
itneſſes their coſts ; we preſume this practice has ob- 
. | | tained 


4 
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ſhall think fit, to be rateably borne by the 
creditors ; and if any perſon other than the 
bankrupt, either by ſubornation of others, 
or by his own act {hall wiltully and corrupt. 
ly commit wilful perjury by his depoſitions, 
to be taken before the commiſſioners, the 
party ſo offending, and all perſons who ſhall 
unlawfully and corruptly procure any ſuch 
unlawful, wiltul, and corrupt perjury, ſhall 
therefore be indicted in any of the king's 
courts of record, and ſhall ſuffer ſuch pains 
as are limitted by the (a) ſtatutes concerning 
Fury. | 
The court of king's bench (6) inclined to 
be of opinion, that a witneſs was not to pay 
univerſal obedience to all queſtions aſked 
him by the commiſſioners, nor was he to an- 
ſwer to any thing which tended to accuſe 
(c) himſelf ; but only what he knows of any 
perſon's carrying off any part of the bank- 
rupt's eſtate, but not by himſelf: and though 
they may commit a man for refuſing to be 
examined concerning the eſtate of the bank- 
rupt, 


t ned as founded on the equitable power given the com- 
mitlioners by the ſtatute, for there is no expreſs direction 
in it for that purpoſe. | | 

(a) Viz. Stat. 5 EL c. 9. 2 Geo. 2. e. 25. f. 2. per- 
petuated by 9g Geo. 2. c. 18. | 

(5) 5 Mod. 309. | : 

(c) 3 Keb. 8 37. pl. 54. 8. P. lord ch. juſt. Fu! ſaid, 
that he was not bound to anſwer any thing criminal, that 
it was criminal to einbezzle any goods after the bankrupt: 
cy, but not bejore. Comb. 391. 
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rupt, yet they are not judges, and their pro- 
ceedings are traverſable, becauſe their power 
of impriſonment is only (a) until, &c. and it 
may be examined in an action, whether they 
have purſued their authority or not; for 
their act in this reſpect is only (5) miniſterial, 
and the commitment is not intended as a pu- 
niſhment, but only as a meſne proceſs to 
bring the party to juſtice, or to make him do 
his dux. 1 
Lord Raymond (c) ſaid a man might preva- 6 
ricate on his firſt examination for half an hour, 9 
yet in the concluſion he might make a full 
and ample anſwer, and therefore it was not 
at all proper to ſend a man to priſon for ſuch 
a piece of conduct; and that nothing was 
more common than ſuch behaviour on trials 

at nift prius. | 
Lord chancellor (d) Hardwicke, upon pe- 
tition, limited the examination of the bank- 
rupt's mother to her ſon's trading only; but 
refuſed to reſtrain the commiſſioners from 
aſking any particular queſtion relevant to her 1 
lon's being a trader, or any circumſtances re- „ 
lating thereto. | | 45 
The mother was aſked by the commiſ- 
ſioners, whether her ſon was a trader or not, 
or had any concern in the brewhouſe ? ſhe 
M4 | anſwered 
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(a) Lord Re 467 
(b) Coen. Row; ther.” „„ 
(e) 2 Stra. 880. Barnard. K. B. 339. Seſ. Caf. 335. 


(4) Ath. Rep. 204, 205. 
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. anſwered negatively. His lordſhip would not 
therefore reſtrain the commiſſioners from in- 
quiring into any circumſtances which might 
make him a trader, as for inſtance; did your 
ſon aſſign over any ſhare he had in the brey. 
ing trade to you? for if ſhe anſwered in the 
affirmative, that would ſhew he was a trader 
before he executed an aflignment. His lord- 
thip faid further, that he would not make any 
order that the mother ſhould be at liberty 
to be attended by counſel upon her examina- 
tion, becaufe it might be made a precedent in 
other commiſſions, and he thought an incon- 
venience would ariſe if allowed in every caſe, 
and therefore only recommended it to the 
commiſſioners, in this particular inſtance, to 
indulge the mother with counſel. 

A perſon ſummoned under a commiſſion of 
bankrupt in order to be examined Ro his 
trade and dealings with the bankrupt, inſtead 
of attending the commiſſioners, petitioning 
lord chancellor Hardwicke, that he might be 
examined on (a) interrogatories, and might 
have a copy of them, and a month's time to 

Prepare 


(a) The bare exchanging of notes with a bankrupt, 
or giving money for Eg, oe cannot affect one 2s 3 
tracer with that bankrupt, and conſequently the party 
cannot be hurt by ſuch diſcovery, nor would his lord- 
ſhip preſume that the commiſſioners would aſk ſuch 
trifling and immaterial queſtions, and theretore would 
nor direct the examination to be upon interrogatories. 


Ath. Rep. 206. 
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prepare himſelf for his examination, and that 


the commiſſioners might be reſtrained (a) from 


aſking him queſtions touching“ notes given 


for money, or bank notes, or goldſmith's notes, 
or money paid by him for bank bills, or his or 


other banker's caſh notes. The petition was 
diſmiſſed upon opening, without hearing the aſ- 
ſignees counſel. 55 

Aman after he had been examined under 
2 commiſſion of bankrupt, by virtue of the 


commiſſioners ſummons, grounded on my 


lord chancellor's order, as he was returning 


home, was arreſted by a ſheriff's officer, an 


kept in cuſtody ſeveral hours ; upon which 


the party arreſted applied to lord Hardwicke 


to be diſcharged. Lord (5) Hardwicke thought 
this matter of great conſequence, as to com- 
miſſioners of bankrupt in general; as to the 
liberty of the ſubject; and as to other com- 


miſſioners under the great ſeal, as of charita- 


ble uſes, commiſſions of Junacy, &c. for. that 


ſham arreſts might be ſet up in order to pre- 


vent their attendance to be examined as wit- 


neſſes before ſuch commiſſioners. And his 


lordſhip ordered, that the ſheriff's officer 


before the then next day of petitions, 


M 4 ſhould 


(a) The lord chancellor would not limit or reſtrain the 
commilſioners in their examinations, for if he did, it would 
be attended with expence and inconvenience from appli- 
cations of this kind. Ak. Rep. 205. pl. 108. 

dee note in the preceding page. 


(b) th. Rep. 55. 
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ſhould give ſecurity to be approved of be- 
fore a maſter, for his attending de die in 
diem, to anſwer interrogatories, to be exhibit. 
ed concerning the contempts charged upon 
him in the affidavit of the party e and 
if the officer ſhould not give ſuch ſecurity, it 
was further ordered, that he ſhould ſtand com- 


mitted to the Fleet for the ſaid contempts ; 


and if the officer ſhould, within a week af. 
ter ſuch ſecurity given, exhibit interrogato- 
ries before the maſter, for examining the off. 
cer touching the ſaid contempts, and that the 


officer ſhould attend the ſaid maſter de die in 


diem for that purpoſe. 8 

Bracy was examined before commiſſioners 
of bankrupts, for having taken certain goods 
of A. who was a bankrupt, and Bracy made 
depoſitions. Afterwards the commiſſioners 
of bankrupts aſſigned theſe goods to the 
creditors of A. who brought an action againſt 
Bracy. And now Bracy moved in B. R. that 
he might have a copy of the depoſitions 
order to defend himſelf, upon allegations 
that they were in nature of a public memo- 
rial, and that by ignorance and ſurprize he 
had fubſcribed many things to his prejudice. 


But the motion was (a) denied ; and the 
| court 


(a) Lord Raym. 15 3. Nor will the court compel the 


commiſſioners to give the witneſs a copy of the interrog- 
| | tories, 
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court ſaid, that theſe depoſitions were not (a) 
of a public nature, but taken by the commuſ- 
ſioners to defend themſelves. e 9 5 
The aſſignees fuſpecting the bankrupt had 
made concealment, examined a great 2 of 
his relations at Guildball, brought a bill in chan- 
cery againſt the very ſame perſons for a diſco- 
very of thoſe concealments. Mr. (5) Green 
moved, on the part of the defendants, that 
they might be allowed to look into their depo- 
ſitions before the commiſſioners, in order to 
make their anſwer confiſtent. But lord (c) 
Hardwieke would not grant the motion, for 
(he ſaid) as truth was always uppermoſt, 
they might, if they pleaſed, put in an anſwer 
conſiſtent with what they had already ſworn 
in their depoſitions, ſuppoſing them true; if 
falſe, they ſwore at their own peril, and 
would not give leave to ſee them, merely for 
their own ſecurity, that they might not ſwear 
differently in one, from what they had done in 
ehen. 
Depoſitions (d) taken by commiſſioners 
1 upon 


tories, though the man ſwears he is illiterate, and cannot 
tell whether they wrote his depoſitions right or not. Lil. 
Abr. 286. D. | | 1 
(2) Nor now, unleſs they bs entered of record in purſu- 
ance of ſtat. 5 Geo: 2. c. 30. ſ. 414. | 
(6) The gentleman from whoſe original plan and pa- 
pers this book was compiled. 25 e 
(c) Ath. Rep. 289. pl. 157. | 
6% Depoſition of bankrupt himſelf before the com- 
85 = miiſſoners. 


upon a commiſſion of bankrupt, ſhall not be 
given in evidence on a trial (a) at common law, 
in which it comes in queſtion whether he was 
bankrupt or not, or to prove any matter de. 
pending upon it, becauſe (5) the other party 
could not croſs examine the party ſworn; and 
this is the common courſe. e 
In trover defendant was charged with his 
confeſſion in a depoſition taken before commil. 
ſioners of bankrupt, and chief juſtice (c) Ray- 
mond refuſed to let the defendant into any par 
evidence to explain it. 
Notwithſtanding the plaintiff had obtained 
an order to read the proceedings in a commiſ- 
ſion of bankrupt againſt T. as an exhibit in 
the cauſe, and amongſt the reſt the examina- 
tion of M. IL. taken before the commil- 
fioners under the ſaid commiſſion, yet lord 
chancellor (d) Hardwicke refuſed to let the exa- 
mination be read at the hearing, becauſe it 
was not proved in the cauſe, that there was 
ſuch an examination taken before the com- 
miſſioners, for the proceedings in a _— 
ion 


miſſioners was offered in evidence, and the court held it 
ood enough; but this being oppoſed by defendant's coun- 
el, proof was made, wiva voce, of what the bankrupt 
confeſſed. 2 Keb. Rep. 348. pl. 2 
(a) Lord Raym. 220. Sce Ni. Pri. 228. Theo. Ed 


34- | | : 
(b) 21 Vin. Abr. 352. pl. 9. 2 Rel. Abr. 679. pl. 9 


(c) 2 Stra. 794. 
(4) Atk. Rep. 203. pl. 106. 
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ſion of bankrupt againſt 7. were as to M. L. 
Res inter alias acta. 

On bill brought in ehoncery againſt Murray 
to ſet aſide a fraudulent aſſignment of an an- 
nuity from Myers to Murray, as being made 
for no conſideration, and ſubſequent to an act 
of bankruptcy; plaintiff's counſel offered to 
read the examination of Murray's attorney, 
taken before the commiſſioners, who ated in 
the commiſſion againſt Myers, as an evidence 
of the fraud, and of an act of bankruptcy by 
Mert, previous to the aſſignment of the 
annuity to Murray. But Forteſcue (a) maſter 


of the rolls would not allow the examinati- 


on to be read, to affect the intereſt of a third 
perſon ; and was of opinion, that the plaintiff 
could not be entitled to this evidence, unleſs 
Murray's attorney had been examined in 
chief in the cauſe. But his honour permit- 
ted the plaintiff to read the examination of 
Murray taken before the commiſſioners, be- 
cauſe the anſwer having ſet up a different 
right to the annuity, from what he had be- 
fore inſiſted on his examination, the examina- 
tion might in ſuch caſe, be read, to ſhew the 
contrariety and inconſiſtence between Murray's 
anſwer, and his examination taken before the 
commiſſioners. 
The commiſſioners having e once examined 
a ys 


% 4th, Pep. 415. pl. 147. 
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a man, cannot examine him again, unleſs it be 
upon a new (a) commiſſion. | 
Lord chancellor (5 Nottingham ſeemed to be 
of opinion, that a defendant ſhould be put to 
anſwer in chancery to the fame matter, to which 
he had been formally examined, by the commiſ. 
ſioners on oath. ET | 
One Bracy was committed by comiſſioner; 
of bankrupt for refuſing to anſwer, and they 
concluded their warrant thus, until he con- 
form (c. himſelf to our authority, and be thence 
delivered by due courſe of lav; and upon the 
return of an habeas corpus he was (d) diſcharg- 
ed, becauſe this concluſion was not (e) purſu- 
ant to the ſtatutes of bankrupt. 5 


One 


(a) 2 Slo. Rep. 162. pl. 99. but if their examinati- 
ons be loſt by fire, & c. quere whether there ought, in 
ſuch caſe, to be a new commiſſion. 2 Show. Rep. 102. 
pl. 99. By ftat. 5 Geo. 2. c. 30. ſ. 41. the commiſſion 
and proceedings may, on petition to the great ſeal, be e 
tered of record, and copies given in evidence in caſe they 
Þappen to be loft. | 

(5) 2 Chan. Caſ. 73. 
(e) The court held the word conform inſtead of th2 word 


ſubmit to be well enough, becauſe it was ot the ſame ſenſe, 
Salk. 348. pl. 3, "EE 
(4) Carth. 15 3. lord Raym. 100. 5 Mod. 309. Cal. of 
Set. and Rem. 236. pl. 278. Caf. Temp. Holt, ch. juſt. 
94. pl. 3. Seſ. Caſ. 332, 335. Barnard, K. B. 399. 2 
Lord Raym. 851. Fortef. =D 274- 53 
(e) Which being a ſpecial authority to commit, and in 
reſtraint of liberty, ought to be conſtrued ſtrictly, and the 
very words of the ſtatutes purſued. 5 Mod. 309 | 
390, 391. Sath. 349. 2 Stra. 680. | 
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One committed by the commiſſioners 
for refuſing to diſcover the bankrupt's eſ- 


tate diſcharged, becauſe the return to the 


habeas corpus did not, 1. expreſs any quo- 


rum (a) in the commiſſion; 2. becauſe it was, 
(b) * committed in cuſtody,” inſtead of ta- 
« hen,” which is the ufual form; and 3. 


| becauſe it faid © this is the cauſe of taking or 


detention,” which is uncertain, it ought to 


have been detention only. 


pn FREE 


CHAP. vn. 

The Commiſſioners Certificate of the Bank- 
rupt's Conformity, and herein of his Diſ- 
charge. wh 


writing under their hands and ſeals to 
the great ſeal, that the bankrupt had made 
a full diſcovery of his eſtate and effects, and 
in all things conformed himſelf according to 
the directions of this act, and that there doth 
not appear to them any reaſon to doubt of 
the truth of ſuch diſcovery, or that the ſame 


is not a full diſcovery of all his eſtate and 
effects; and the commiſſioners are further to 


certify 


(a) 3 Keb. Rep. 837. pl. 74. the guorum clauſe is to- 
tally omitted in modern commiſſions 

(6) For this. is as if the commitment. were by the 
offcer who makes the return. Ventr. 323. 324 

(e) Stat. 5 Geo. a. c. 30. ſ. 10. > 


HE commiſſioners to certify in (c) 


= * + 24 N. 1 
— en 


. 
* FE 


10 
** 
$22: 
IS 
it \ 
45 
1 
Ty 
1 
1 
, 1 
7 
17 
me 
: 


n 


ol q * 2 — — — - — — 
2 1 n 5 J 
e S a 7 . f \ 
So 8 &. "x Z — < * 2 4% 4 24 —— = 
EE — . 


ESE © 


3 


Ml. +» 


250 Commiſſioner*s Certificate of Chap, », 
certify that four parts in five of (a) number 
and (5) value of the bankrupt's (c) creditors 
who have duly proved their debts before 
„ | them 


(a) That is four out of foe if only five creditors have 
proved debts, Joo nd 4k 1 4f Naber creditors than 
five have proved debts, they muſt a/l ſign; and in order 
to aſcertain how many muſt, in a large number of credi- 
tors, it will be neceſſary to vide the number by foe, 
and to eker the dividend from the given number, and 
the remainder will be the number of creditors who muſt ſign 
the certificate; for example, ſuppoſe the number ons 
hundred and fifty. | | 

2 Number 


5 ) 150 ( 30 dividend, 
a 
120 four parts in five. 


150 proof. 


(5) The fame method muſt be obſerved to find out the 
walue as was for the number; ſuppoſe for inſtance, the 
debts amount to the ſum of twenty-ſeven thouſand two 
hundred and forty pounds. | | 


Value. 


L. 
5 ) 27241 (5448 dividend. 
5448 TOS 
21793 four parts in five. 


— — — - 


27241 proof. 


(c) Who muſt be creditors for twenty pounds reſpec- 
tively ; and their /igning, or the perſons by them reſpec- 
tively authorized for that purpoſe, muſt be proved to 
the commiſſioners by _ or affirmation in writing. 
Stat. 5 Geo. 2. c. 30. ſ. 10. The letter of attorney ot 
any creditor reſiding in foreign parts atteſted by a No- 
tary Public in the uſual form, ſhall be ſufficient eyiderc® 


o „ 


G 


ed 
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them under the commiſſion, firſt (a) ſigned 


the certificate and teſtified their conſent to 
the allowance and certificate, and to the 
bankrupt's diſcharge in purſuance of this act. 
A queſtion was, concerning the (5) form 
of certificates on the late (c) act. Per lord C. 
(d) Parker, the commiſſioners are to certify 
one day, that the bankrupt hath in all things 
conformed, &c. and then the next day the 
creditors certify on the ſame parchment their 
conſent, at the foot of which the commiſ- 
ſioners are to certify, that the creditors have 
„ ED ES. conſented. 


of the power by which any perſon thereby authorized 
ſhall ſign any bankrupt's certificate. Stat. 24 Geo. 2. c. 
7. ſ. 10. Mr. Baron Atkyns informs us, that lord 
Hardwicke was of opinion, that a perſon who had a debt 
in his own right, and another debt as executor, could not 
ſign a certificate in 7wo diſtinct rights, for both are to 
be conſidered as his own particular debt. 4:4. Rep. 85. 
But we apprehend this is not law, for quand? duo Jura 
concurrant in una perſona, & quum eſt ac fs efſent in diverſts. 
4 Rep. 118. 7 Rep. 2. 14. and that a creditor may at 
this day ſign a certificate in many of the capacities men- 
tioned in fol. 96, &c. It is obſervable, that the fame 
Mr. Baron Atiyns informs us, that the ſame lord Hard- 
wicke was afterwards of opinion, that a perſon under a 
commiſſion of Bankrupt might prove a debt in right of 
his wife, and yet bring an action in his own right, for 
k _—— to himſelf from the bankrupt. 3 At. Rep. 
16. pl. 397. | 5 * 

(a) By 1 Hardwicke, Atk. Rep. 74. 

%) See the form in Appendix. 323 | 
(e) Stat. 5 Geo. c. 24. f. 16. which perfectly agrees 
_— the above ſtatute of 5 G. 2. e. 30. ſ. 10. in ſub- 
ance. 2, | | 


(%)) Vin. Abr. 132. pl. 9. 


ſee appendix. 
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conſented according to the forms of the 
act (a). „„ 

Lord (5) Hardwicke refuſed to ſuperſede x 
commiſhon, though on the petition of a bank. 
rupt who had a deed of releaſe of all demands 
from his creditors; and this he refuſed for 
the ſake of the bankrupt, becauſe, ſuperſed. 
ing the commiſſion (he ſaid) would entirely 


defeat the bankrupt's Certificate. 


A man who. has a debt may come in under 


a a commiſhon and prove his debt, and af. 


terwards he may bring an action at law, and 
the court will not abſolutely ſtop him from 
bring an action, but put him to his election, 
and even then allow (e) him to aſſent to or 
diſſent from the (d) certificate. 

| _ Unleſs 


(a) The preſent method of getting a certificate ſigned, 
is to engroſs the certificate upon a treble ſix-penny ſkn 
of parchment, leaving the date blank, underdeath which 
you add the creditors conſent; when the proper number 
and value of creditors have ſigned the conſent, of which 
you muſt have an affidavit, (ſee the form in Appen - 
dix) you get three commiſſioners to ſign and ſeal the 
certificate, firſt filling up the date, viz. the day they 
ſign and ſeal. For — inſtructions in this matter 


(5) Atk. Rep. 145. pl. 84. = 

(c) Lord 9 ſaid, the reaſon of the court for 
ſuch order was, to make the remedy againſt the perſon 
effectual; for otherwiſe the perſon may, by the reſt of 
the creditors, be abſolutely diſcharged irom the remedy 


- which this creditor has elected to take. Ath. Rep. 220. 


And lord Talbot delivered himſelf to the ſame efic. 
7 Vin. Abr. 134. pl. 20. . | 
(4) 4th. Rep. 104. pl. 55. 220. pl. 121. 
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Unleſs a perſon proves a debt or ſhews a 
reaſonable ground for a (a) claim, he is not 
(6) within the rule for aſſenting to or diſſent- 
ing from a certificate. 1 = 
Lord (c) Hardwicke laid it down for a rule, 
that where there was a joint and ſeparate com- 
miſſion, a creditor under the joint commiſſion 
might come in under the ſeparate, and aſſent 
or diſſent to the certificate of the bankrupt un- 
der the ſeparate commiſſion. | | 
After the certificate is ſigned by the credi- 
tors and commiſſioners, it ſhall be laid before 
the lord chancellor (d) together with the af- 
fidavit or affirmation of the creditors ſigning 
the ſame, or the perſons by them reſpective- 
ly authorized ſo to do, and alſo the warrant 
or authority to ſign, in order for the allowing 
(e) and confirming thereof, which certificate, 


100 A claim will not entitle a creditor to ſign the cer 
tificate. Ds | hy 
Atk. Rep. 83. | 
c) Atk. Rep. 97, pl. 45. | 
(4) Stat. 5 Geo. 2 30. ſ. 10. „ 
(e A certificate allowed in the life-time of the bank- 
rupt, though not confirmed by the 2 ſeal till after his 
0 


death, is good, for the operative force of it ariſes from 
the conſent of the creditors, and when confirmed, it has 
is effect from the beginning; by lord Hardwicke. Ati. 
Rep. 77. 2 Bur. Rep. 718. At a meeting of the com- 
miſſionere to review a henkrepr's certificate, ſeveral new 
creditors came in and proved their debts, but as they did 
not join in a petition to ſet aſide the certificate, as frau- 
dulently obtained, the court would not delay the al- 
lowance thereof, as it would be a great hardſhip on the 

= | | bankrupt : 
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upon the bankrupt's making oath, or bein 
of the people called Quabers, ſolemnly 12 
firming in writing, that the ſame and the 
conſent of the creditors thereunto were ob- 
tained fairly and without fraud, may be 
allowed and confirmed by the great ſeal, or 
by two (a) juſtices of the King's Bench, 
Common Pleas, or barons of the Exchequer, 
to whom the conſideration thereof ſhal be 
referred by the great ſeal; and any (þ) 
creditor of the bankrupt may be heard, if 


bankrupt : by lord Hardwicke. Ath. Rep. 74, 75. Where 
four parts in five in number and value of he creditors 
have ſigned the certificate, the court will not ftay it on 
| the petition of perſons, whofe demands on the bank- 
14 rupt's eſtate depend upon an account to be taken, and 
where they do not ſwear to balance in their favour, 
| th. Rep. 81. pl. 30. „ | 
15 (a) Formerly the judges had the cognizance of cer- 
i! tificates, but being found inconvenient, the great ſeal 
N has taken it to itſelf. Ark. Rep. 87. 

6 (5) Though a creditor of a bankrupt uhder 200. is ex- 
cluded from aſſent or diſſent to the certificate, yet as he 
is aſſected by the conſequence of allowing it, he hath a 
| right to petition, and ſhew any fraud againſt allowing 
the ſame. 7 Vin. Abr. 134. pl. 18. Sir Fletcher Norton (aid, 
that as welt creditors who have ſigned, as thoſe who have 
| not ſigned, may be heard againſt the allowance, for the 
Ml act . „any creditors” may object to it,” and they 
1 are not confined by any reſtrictive words whatſoever, 0 
matters of fraud or unfairneſs; but left quite at large. 
4 Lord . cory ſaid, certainly they are not ſo confine, 
Lv either by law or practice: and any creditor whatſoever 
| may objec to the allowance, 2 Bur. Rep. 718. 
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he thinks fit, before the perſons aforeſaid 


againſt making and confirming the ſaid cer- 
tificate: for which purpoſe the great ſeal gives 
notice in the Gazette, that by virtue of Stat. 
5 Geo. 2. c. 30. the certificate will be al- 
lowed and confirmed, as the ſaid act directs, 
unleſs cauſe be ſhown to the contrary, with- 
in twenty-one days from the ſaid advertiſe- 
ment. 
Certificates (ſaid lord (a) Hardwicke) are 
matters of judgment, and he did not know 
that a mandamus would lie to compel an al- 
lowance, for it was diſcretionary in the com- 
miſſioners firſt, and afterwards in the lord 
chancellor, and yet that it ought not to be 
arbitrary, either in the commiſſioners or the 
chancellor, to ſay, we will, or will not, allow 
a certificate, but they ought to be governed 
entirely by the fair or fraudulent behaviour 
of the bankrupt. . e 
Signing the certificate in leſs than three 
months after the commiſſion iſſued, lord 
Hardwicke ( thought too precipitate, as the 
bankrupt was a trader in Jreland, and might 
be preſumed to have large debts ſtanding out 
againſt him there; and it appeared alſo, upon 
the face of his examination, that the greateſt 
part of his books were then in Ireland, ſo that 
he had not made a full diſcloſure or diſcove- 
ry, ſo as to intitle him to his certificate. ; 
** „ ee 


(a) Att. Rep. 82. 
% 2th. Rep. 83. 


* 
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Lord Hardwicke (a) directed a certificate 
to be _ becauſe it was ſigned within two 


months from the iſſuing the commiſſion, and 


diſapproved extremely of commiſſioners be. 
ing ſo precipitate in figning certificates, and 
ſaid that ſuch haſty proceedings inverted the 
very intention of the acts of parliament which 
were made in favour of creditors, but were 
too often abuſed for the ſervice of inſolvent 
perſons. - | NE 

The certificate being ſigned upon the ſame 
day with the bankrupt's laſt examination, and 
two thirds of the creditors living in Guernſey, 
the allowance thereof was ſtayed, for lord 
Hardwicke (b) ſaid, that the admitting ſuch 
a certificate as this, would be turning the 
edge of the law againſt creditors m favour 
of bankrupts, which was not to be ſuffered 
in a commercial country. 

The certificate of bankrupt's conforming, 
and the allowance thereof according to the 


directions of this (c) ſtatute, ſhall be ſuffici- 


ent evidence of the trading, (d) bankruptcy, 
commiſſion, 


(a) Ati. Rep. 84. pl. 32. 

(5) 4th. Rep. 86, 879. 

(c) Stat. 5: Geo. 2. C. 30, 7. | 

(4) Previous to this ſtatute, all the judges of the 
King's Bench were of opinion, notwithſtanding 5 Geo. 
c. 14. ſ. 30. [expired] provided that a bankrupt's cer. 
tificate ſhould be given in evidence, and be a full dif 
charge of any action which ſhould be brought by any 
creditor of the bankrupt, and yet it was ftill neceſſaf 
to prove an act of bankruptcy. Stra. 553. 


Chap. 7. Bankrupt's Conformity. 257 


commiſſion, and other proceeding precedent 
to the obtaining thereof; and a verdict ſhall 
thereupon paſs for the defendant, unleſs the 
plaintiff, in ſuch action, can prove the cer- 
tificate was obtained unfairly, or by fraud, 
or can make appear any concealment by the 
bankrupt, to the value of 10 1. And if a 
rerdict paſs for the defendant, or judgment be 
given againſt the plaintiff, the defendant ſhall 
recover his full cos. | 

All certificates which have been allowed, 


- 
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0 or to be allowed, and entered of record, or 
y a true copy of every certificate ſigned and 
1] atteſted, as herein (2) is mentioned, may be 
0 given in evidence in any court of record, 
be and without further proof taken to be a bar, 


and diſcharge againſt any action for any debt 
contracted before the iſſuing of the commiſ- 
ſion, unleſs any creditor of the perſon, who 


85 has the certificate, can prove it was fraudu- 
he lently obtained. In 
Gi Every bond (6), bill, note, contra&, and 


agreement, or other ſecurity whatſoever _ 
made or given by any bankrupt, or by any 


(a) Stat. 5 Geo. 2. c. 20. S. 41. 8 
(b) A creditor peritioned the lord chancellor Parker 

aint the allowance of the bankrupt's certificate, who, 

In conſideration of the plaintiff's withdrawing his pe- 

tion, gave bim a bond for the whole debt. The 
cerufcate was afterwards allowed, and the creditor ſued 
RE | the 
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other perſon, unto, or to the uſe of, or in 
truſt for any creditor, or for the ſecurity of 
the payment of any debt or ſum of money 
due from the bankrupt, at the time of his 
becoming bankrupt, or any part thereof, be. 
tween ſuch time and his diſcharge, as a con- 
ſideration or to perſuade him to conſent to, 
or ſign any ſuch allowance or certificate ſhall 

be void (a). 7 75 
Nothing in ſtat. 5 Geo. 2. c. 30. ſhall grant 
any privilege, benefit or advantage to any 
bankrupt whatever who hath on the marriage 
of any of his (6) children given above 1000. 
unleſs he ſhall prove by his books fairly kept, 
or otherwiſe upon his oath, or being of the 
people called £yakers, upon ſolemn affirma. 
tion before the commiſſioners, that he had at 
the time thereof, over and above the value 
ſo given, remaining in goods, wares, mer. 
chandizes, ready money, or other eſtate real 
or perſonal, ſufficient to pay unto — 0 
+", hitor 


the bond againſt the bankrupt, who pleaded the a cf 
5 Geo. 2. and that the bond was obtained in order ts 
procure his diſcharge ; but lord chancellor refuſed to 1. 
lieve the bankrupt, and diſmiſſed his bill with cots 
Wil. Rep. 620. pl. 181. | 

(a) Stat. 5 Geo. 2. c. 30. ſ. 11. Atk. R. 105, 106 

(% Lord Hardwicke ſaid, that as this clauſe was ? 
penal one, it ought to be conſtrued ſtrictly, and there, 
fore to be confined to the children of the bankrupt, aud 
not be extended any further. Ak. Rep. 86. 
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ditor his full debt; or who ſhall have loſt in 
one day five (a) pounds, or in the whole 
100 l. within twelve months next preceding 
his becoming bankrupt, in playing at cards, 
dice, tables, tennis, bowls, billiards, ſhovel- 
boards, or by cock-fighting, horſe- races, dog- 
matches, or foot-races, or other paſtimes or 
ames whatſoever, or by bearing a_ ſhare in 
Likes, wagers, or adventures, or by betting 
on the ſides of thoſe who play, act, ride or 
run as aforeſaid; or who, within one year 
before he became bankrupt, ſhall have loſt 
100], by contract for the purchaſe, ſale, re- 
fuſal, or delivery of any ſtock of any com- 
pany or corporation whatever, or any parts 
or ſhares of any government or public funds 
or ſecurities, where any ſuch contract was 
not to be performed within one week from 
the time of making the contract, or where 
tie ſtock or other thing ſo bought or ſold 
was not actually transferred or delivered in 
purſuance of the contract (67). 
In order to prevent the many abuſes 
committed by bankrupts, and perſons who, 
| Fs with 


a) If the bankrupt has loſt 5 J. at one time, and the 
fact thall be proved before the allowance of the certifi- 
cite, Lord Chancellor Ceuper (when a counſel) was of 
pimon the certificate ought not to be allowed either by 
de commiſſioners of bankrupt, or by the great ſeal. 
brrwes's Lex mercat. reiliviv. 499. | 

( Stat. 5 Geo. 2. c. 30. ſ. 12. 
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with their privity attempt to prove fictitious 
and pretended debts under commiſſions of 
bankrupt, that ſuch perſons may be enabled 
to ſign their conſent to the certificates for 
diſcharging ſuch bankrupts from their debts, 
it is enacted, that where any perſon ſhall 
fraudulently ſwear, or being quakers affirm, 
before tre major part of the commiſſion. 
ers named in any commiſſion of bank. 
ruptcy, or by affidavit or* affirmation ex. 
hibited to them, that a ſum of money is 
due to him from any bankrupt, which 
ſhall not be really ſo due, and ſhall in re. 
ſpect of ſuch pretended debt ſign his con. 
ſent to the certificate for ſuch bankrupt's 
diſcharge from his debts, unleſs ſuch 
bankrupt ſhall, before ſuch time as the 
commiſſioners - ſhall have ſigned ſuch ce. 
tificate, by writing by him ſigned and del. 
vered to one of the commiſſioners or one 
of the aſſignees, diſcloſe the ſaid fraud, 
and object to the reality of ſuch debt, ſuci 
certificate ſhall be (a) void, and ſuch bank- 
rupt ſhall not be diſcharged from his debts, 
or have any of the benefits of 5 Geo. 2. 
Co Roe E | | * 
When the commiſſioners have aſſigned beate 
the bankrupt's eſtate, and given him W's: 

TS | certifca « 


lor 
the 
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come 
. | lale a 
(a) Srat. 24 Geo. 2. c. 57. 1. 9. id 
| 15 
59 


le) 
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(a) certificate and diſcharge they have (a) 
executed their power. - I 


power of the great ſeal, after a certificate had 


out any objection made by the creditors, and 
after the fame has been delivered to the bank- 
rupt, and enjoyed by him for ſeveral months, 
legally to recall ſuch certificate ex Micio, and 
deprive the bankrupt of the benefit of his 
diſcharge, upon the account of a fact which 


e · the allowance of the certificate; becauſe (by 
n- che ſtatutes) conforming to the acts, and a 
pt's certificate confirmed, is made an actual diſ- 
uch charge of the bankrupt's debts, due at the 


time of his bankruptcy, and a revocation / 


cel. er the debts are once extinguiſhed, ſeems to 
del. come too late. = V 
i The -above was the opinion of the late 
raud, 


ſeems to have been ſince adopted by (c) the 


(a) But if the bankrupt hath not obtained his certi- 
feate, and after the commiſſion awarded, and diaribu- 
non made of all the bankrupt's eſtate towards ſatisfac- 
non of the creditors; lands, goods, &c. deſcend or 


fle and diſtribution, for the commiſſioners power is not 
fly executed, until the creditors be ſatisfied. Eillinghi. 


15, but Stone 132. pl. 19, is contra. 
See Bearves's Lex. mercat. rediviv. 409. 


(©). Viz. ſtat. 5 Geo. 2. C. 30. f 7, 41: 


It has been (b) ſaid, that it is not in the 


been once duly allowed and confirmed, with- 


was never proved, or ever objected to, before 


lord chancellor Talbot, when he was high at 
the bar in the year 1725; which opinion 


legil- 


come to the bankrupt, they ſhall be ſubject to a new _ 


- 
— 
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legiſlature, who, one may preſume, under. 
ſtood at the time of their paſſing the ſaid 
law, that the commiſſioners certificate of the 
bankrupt's conformity could not be invali. 
dated after it had legally paſſed the great ſeal; 
and was the law to be conſtrued otherwiſe, 
the only parties and privies to the fraudulent 
tranſaction, viz. the bankrupt and his unfair 
creditors might, by colluding together, ruin 
many innocent, honeſt, unſuſpecting credi. 
tors, for they could have no relief under the 
commiſſion, as they could not ſwear that the 
bankrupt was indebted to them, at or before 
the iſſuing of the commiſſion, and they could not 
obtain a new commiſhon, till the bankrupt 
had obtained his certificate under the former 
one; becauſe (a) the bankrupt's effects would 
not veſt in the new aſſignees, ſo that here 
would be not only a manifeſt failure of jul- 
tice, but an unprecedented inſtance of in. 
juſtice. = | > 

However, the legiſlature, in order to pre- Wi ho: 
vent the bankrupt's obtaining any advantage Wi ung 
from the circumſtance of the commilſioners 
certificate not being revocable, hath (%) de. 
clared that when ſuch certificate is fraudu 
lently obtained, ſuch fraud may be given 1 
evidence on the trial of the cauſe, where 


the bankrupt ſets up the ſaid — cet- 
tificate 


(a) 4+. Rep. 253. 
(b) Stat. 5 Geo. 2. c. 30. ſ. 7, 41. 


tificate in bar to an honeſt demand; and by 


operation; for as on the one hand the bank- 
rupt cannot avail himſelf of it, if fraudulent, 
to defeat any juſt demand made on him, ſo 
on the other hand, if legally obtained, it 


ö 

˖ rupt's previous fair tranſactions and deal- 
N ings. Bs | 3 VVV 
1 Lord chancellor (a) Agſiey hath deſired the 
2 commiſſioners. to (6) inquire, in caſe it be a 
he ſingle commiſſion, whether the bankrupt was 
"re concerned in any and what partnerſhip at the 
not time of his bankruptcy? and in caſe the 
upt lame be a joint-commiſſion, then to enquire _ 


of how long ſtanding the partnerſhip has 


has before iſſued, and be then depending 
againſt either, and which, of the ſaid part- 
ners? And that they do likewiſe in all caſes 
enquire, whether the bankrupt ever, and 
how long before, had obtained a certificate 
tage under any former commiſſion, or been diſ- 
ionen charged under any act for the relief of inſol- 
þ) de- rent debtors? And in caſe upon ſuch in- 
raudu-Muiries they have reaſon to apprehend, that 
wen ue bankrupt in a ſingle commiſſion has been 
ger oucerned in any partnerſhip, or that a ſepa- 

Ts ot 2 | | rate 
2) By his lordſhip's order of 14th Feb. 1774. 
% The order does not ſeem to aſcertain the precite 
IC When the recommended inquiry is to be made. 
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this means the certificate hath its proper 


ſhall be an 7rrevocable ſanction to all the ban- 


been, and whether any ſeparate commiſſion 
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rate commiſſion has before iflued againſt 
either of the bankrupts in a joint-commiſ. 
ſion; or that the bankrupt has before ob. 
tained his certificate under a former com- 
miſſion, or been diſcharged by any act for 
the relief of inſolvent debtors ; that the com- 
miſſioners do proceed upon ſuch enquiry and 
hear the evidence thereon in the preſence 
ot the bankrupt, who 1s to be informed of 
the ſubject of the inquiry, and to be at liber. 
ty to lay evidence before them relating there. 
to; and in caſe any of the matters aforeſaid 
do appear to them, that they do at the time 
of making their certificate alſo ſeparately 
certify to his lordſhip ſuch of the aforeſaid 
matters as they find to be true. And that 
they tranſmit ſuch ſeparate certificate to the 
ſecretary of bankrupts to be laid before 
his lordſhip at the fame time with the other 
certificate. 8 

On the examination of the commiſſioners 
of bankrupt, touching the defects of thole 
laws, before a committee of the honourable 
houſe of commons, before whom the peti— 
tion preſented on the behalf of ſeveral bank- 
rupts was referred, one of the commilhon- 
ers ſubmitted, that their certificate of ti 
bankrupt's conformity, ſhould in no caſe bg 
allowed, till his aſſignees had declared one 
dividend of his eſtate, and the commiſſion 
er, in order to enforce ſuch alteration in tld 


bankrupt laws, obſerved, that notwithſtand 
| in 


Chap. . Bankrupt's Diſcharge. 265; 
ing the directions of 5 Geo. 2. touching the 
declaration of dividends, yet it rarely hap- 
pened that a dividend was declared under 
two years, and in many caſes much longer, 
and in ſome none at (a) all. | > 
The legiſlature conſidering that the pro- 
poſed alteration might tend to diſtreſs an an- 
fortunate bankrupt, for the wilful negle& of 
fraudulent aſſignees, declined: carrying it into 
execution. „„ 3 
Modern commiſſioners, however, diſclaim- 
ing the legiſlative authority, as well as the 
reaſonableneſs of the objection, have preſum- 
ed to refuſe certifying the bankrupt's con- 
formity, not only until they are ſatisfied the 
bankrupt eſtate will produce a dividend, but 
alſo till a dividend. thereof hath been actually. 
made, E 19 1 
The commiſſioners certificate of the bank 
rupt's conformity diſcharges him, (b) and his 
"4. | I on 1 
Lord chancellor King (d) was of opinion, 
that ſeparate debts are diſcharged by the al- 
lowance of a. certificate under a joint com- 
N 3 million, 


(a) The report is dated 2 Jure 1559, 32 Geo. 2. 
which ſee in Com. Journ. | 
(b) Stat. 5 Geo. 2. c. 30. ſ. 7, 13. but the certificate 
does not difcharge the bankrupt's goods. Barnes 204; 
205, © Kan | 
(c) Barnes 104, 105. 
(4) 3 Mil. Rep. 24. 
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miſſion, and lord chancellor (a) Parker faid, 
that ſuch certificate diſcharged (6) the bank. 
rupt, not only of what he owed ſeparately, 
but alſo of what he owed jointly and on 
partnerſhip accompt ; becauſe by the act of 
parliament, the bankrupt, upon making a 
full diſcovery, and obtaining his certificate, 
was to be diſcharged of all debts, and as the 
debts which he owed jointly with another 
were equally his debts as thoſe which he 
owed on his ſeparate accompt, that conſe. 
quently he was to be diſcharged of both his 
joint and ſeparate debts. 

It is a diſcharge from an action brought 
againſt the bankrupt as a drawer of a hill 
of exchange, though the bill be not returned 
and proteſted for (c) non-acceptance till af- 

ter the bankruptcy, the court being of opi- 
nion, that the principal (d) was the drawing 


(a) He further ſaid, that it had been fo determined 
by the judges of the King's Bench. 3 Wil. Rep. 24. n 
notes, S. F. in totidem. verbis, by lord Hardwicke. All. 
Rep. 67. pl. 22. id. 138. 8. P. by the court of Kings 
Bench. 2 Stra. 1157, See Brawes's Lex mercat. rei- 
iD. 498. | „ | 

2) And his wife too for ever. Wil. Rep. 157. 10 
Mod. 246, 247. Cib. Caf. 327. 

c) It was inſiſted, ' that the cauſe of action aroſe upon 
the Non-acceptance and proteſt, which were both ne 
ceſſary to be averred in order to maintain the action, 
and the charges thereof were to be recovered, 2 Kira. 
949. 2 Kel. 239. pl. 191. | 

(4) 2 a. 949." -- 
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the bills, and therefore (a) within the (5) ſta- 


tutes ; but Sir John Strange ſeems to doubt 

the authority of this reſolution. 

Ihe court of King s Bench held, that the 
commiſſioners cert! tficate diſcharged the bank- 

rupt from a_ contempt in not performing an 


award, this being a demand for which debt 


would lie, and the a& ſaying he ſhould not 
be arreſted, proſecuted or impleaded tor any 


debt due before the bankruptcy, it would there- 
fore be hard to keep him in cuſtody, when 


the duty was diſcharged. 


It will diſcharge him from a judgment ob- 
tained after (d) his bankruptey on a debt due 


before. 
A certificate diſcharges the perſon of A 


bankrupt and his eſtate (e) ſubſequently whe: 


crued. 

Where a perſon diſcharged by the fol 
vent debtors act, becomes bankrupt after- 
wards, lord Heu faid, that his certifi- 
cate muſt be ſpecial, and that it would dis- 
ge (f ) only ns perſon. 

N44 Such 


(a) 2 Barnard. k. B. 255. 256. | | 
(5) Stat. 7 Geo. c. 31. r 4. E. 30. f. 4 
(c) 2 Stra. 1152. 
(4) 2 Stra. 1196. 
e) But not the eſtate in the "BHS of the afſi ignee. 


Atk. Rep. 77 
| f) Not his future eſtate and effeas. Atk. Rep. 257, 


pl. 138. 
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268 Bankrupt's Diſcharge. Chap. 7. 
Such certificate diſcharges him from rent, 
(a) arrear on leaſe, provided that neither the 
poſſeſſion, nor the legal intereſt of the eſtate 
be in him. 1 e 
So it does from debt on bond, for payment 
of money by (5) inſtalments, though ſome of 
them be not payable till after the bankruptcy, 
for after the firſt default in payment the bond 
is forfeited; and the penalty is the debt (c) in 
law. 1 
Bankrupt who was in cuſtody on or before 
25th of March 1772, for any debt due before 
commiſhon iſſued, and who conforms to the 
bankrupt laws, and never was committed 
for contumacy or non-compliance with theſe 
laws, any judge of the court whence the 
proceſs iſſued againſt the ſaid bankrupt, on 
his (d) petition, may ſummons plaintiff to ap- 
pear to. ſhew caufe why he ſhould not be 
diſcharged from his impriſonment (bankrupt 
_ firſt making oath that debt did accrue be- 
fore iſſuing commiſſion) and plaintiff not 
appearing, 


(a) Barnes 69. 

(b) Barnes, 101. | | 1 

(c) Andr. 110. Bul. Ni. Pri. 138, 175. 2 Stra. 
1028. Caf. Temp. Hardau. 219. | 

(4) Application to a judge or a baron, in a ſummary 
way, is by ſummons, and to the great ſea], or maſter 
of the rolls, by petition ; it is ſingular that this dif- 
tinction was not attended to by the legiſlature, how- 
ever the practice on diſcharging under this very act hath 
always been by ſummons in the uſual way. 
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appearing, or not proving that bankrupt 


concealed any of his effects, or not conform 


ed himſelf to the laws againſt (a) bankrupts, 


judge ſhall, by (5) warrant or other inſtru- 
ment, diſcharge him from impriſonment for 
any debt due before commiſſion iſſued, and 


ſhall not be liable to be arreſted for any 
debt due or contracted before ſuch commil- 
ſion iflued, ſubject nevertheleſs, in ever 


other reſpect, to the laws againſt bankrupts 
(c); and if ſuch bankrupt ſo conforming, 


ſhall be hereafter arreſted and held to bail, 


or taken in execution, for any. debt due or 


accruing before the date of his commiſſion, 


may after 40 days of his arreſt, in like man- 
ner (d) petition any judge of the court where- - 


in ſuch proceſs iſſued, who is to - diſcharge 
ſuch bankrupt in like. manner, and on. like 
terms and conditions, as aforeſaid ; and if 
he ſhall be afterwards arreſted for any other 
debt, alſo accruing before his commiſſion 
flucd,. any judge of. the court wherein the 


N-5.;- | proceſs 


(a) As the laws concerning bankrupts are for as well 
% ggainſt them, “ bankrupt laws” ſeems a more appli- 


cable expreſſion than © laws againſt bankrupts.” 

(5) The fame obfervation occurs here as we made on 
the word petition,. for the word © warrant” is peculiarly 
adapted to criminal and equity proceedings; order is 
in like manner applicable to common law. 

(c) 12 Geo. 3, e. 47. ſ. 2. the preamble to which is, 
„that many bankrupts are confined in priſon, not- 
withitanding they have delivered up all their effects.” 

(4) See Note (4), in the preceding page. 
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270 Bantrupi's Diſcharge. Chap. 5. 


proceſs iſſued, upon ſummons of proper par. 
ty, may immediately diſcharge ſuch bank. 
rupt (a). | 
Bankrupts included in ſtat. 12 Geo. z. c. 
47. 1. 3. (6b) having not as yet returned home, 
or not being able to act in their occupations, 
from ſome certain circumſtances of their caſe, 
ſuch perſons, as deſcribed in 12 Geo. 3. and 
who have not been committed for any a& of 
contumacy, or non-conformity, yet who have 
not gained a total diſcharge from their cre. 
ditors, or their debts under their commiſ- 
ſions, may apply by petition or motion, to 
the court of Chancery, ſetting forth ſuch grie- 
vance and circumſtance they may lie under, 
relative to ſuch commiſſion, which petition, 
&c. the court is to refer to a maſter; and 
upon report or hearing thereof, ſhall direct 
the commiſſioners to certify the proceeding, 
under the commiſſion, and court ſhall make 
ſuch order thereupon, for the diſcharge 
or relief of ſuch bankrupts, as ſhall ſeem 


Proper. | | 
F The 


(a) 12 Geo. 3. e. 47. ſ. 3. the preamble to which is, 
„that bankrupts from fear of being arreſted and 
thrown under lag impriſonment, abſcond and ſecrete 
themſelves from their home, or go abroad into foreign 
parts, to the greateſt diftreſs of their families, ard the 
detriment ofthe kingdom.“ N : 

(b) 14 Geo. 3. c. 77. ſ. 63. being an inſolvent deb- 
tor's act, and the %%, wherein wncertified bankrupts «? 
not excepted. 
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The bankrupt's certificate does not (a) diſ- 


charge him from his bond conditioned for 


payment of a ſum of money in caſe one M. L. 


mould marry him, and ſhould happen to ſur- 
vive him, becauſe it was uncertain, whether 
this bond would ever become due or not, 
it depending upon two (6) contingencies ; 
firſt, the marriage taking effect, and ſecondly, 
the wife's ſurviving, which had not both (c 
happened at the time of the act of bankruptcy 


committed. _ | 


It does not diſcharge him from a bond of 


(d) indemnity, where the breach. was after 
the bankruptcy. N 

Three (e) barons againſt one were of 
opinion, that it did not diſcharge a note 
payable a twelvemonth after date, on the 


due. 


L. C. J. f) Hardwicke ſaid, that where 
there was an act of bankruptcy between the 
becoming bail on error, and the affirmance; 


the bankrupt was not diſcharged by his cer- 
tificate from his recognizance, for that this 
was but a contingent debt. 5 | 

_ | The 


(a) Barnard; K. B. 59. Cem. Dig. 5 39. 
„„ 1 
(c) 2 Lord Raym. 15 49. | EE, 7: 
(4) 2 Stra. 1160. Barnes 7 8. N ie . 
) Bunb. 1 20. pl. 187. | 
. 'f) 2 Stra. 1043. Caf. Temp. Hardie. 262. 
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272 5 Bankrupt's Diſcharge. Chap, 75 


The bankrupt's certificate will not dir. 
charge him from debts which he owes as (a) 
executor. 

The certificate of one bankrupt partner don 
not (b) diſcharge the other. 

The allowance of a bankrupt's certificate 
will not diſcharge his (c) ſureties, but they 
may be proeceded again notwithſtanding ſuch 
allowance. 

Lord (a). Hardwicke ſaid, that it would 
not diſcharge him from a commitment on bes 
Half of the crown. 

Lord Talbot (e) ſaid, that notwithſtanding 
the effects of a bankrupt 3 in the plantations 
were liable to the commiſhon here, and the 
right was veſted in the aſſignees; and though 
it ſeemed reaſonable that his certificate ſhould 
be equally extenſive as bis diſcharge ; yet as 
the laws of England, made ſince Barbadia 
and the other plantations were ſettled, did 

not 


(a) See Amr. Rep. 107. 50. 102. pl. 51. h; 
Rep. 254. 10 Mod. 162, © 245. Cub. Caf. Fo | 

(4) Stat. 10 An. c. 15. ſ. 3 

(e) Com. Dig. 539. Ati. Rep. 84 Eord Mansfil 
aid, (which was agreed to by the other judges) that i 
the certificate was obtained before the bail were fixed, 
they ſhould be diſcharged; but. if they were fixed betore 
the certificate was obtained, they remained liable. Bur 
Rep. 245, 436. 

() Aid. Rep. 262. pl. 143. 

(e) Beawes's Lex mercat. rediviu. 499- The * 
L. C. Ryder was of the ſame opinion, and for the ſaue 
reaſons ; bis ws was ſigned July 1, 1738. 


named, and as the laws relating to certifi- 


tions, he was of opinion a certificate confirm. 


gainſt him in Barbados, or the other plan- 
tations. e 5 e 


hl the ſame; after bankrupt had obtained 
fis certificate, plaintiff ſued him for a breach 
of the above contract, and having obtained 
a verdict againſt. him, took him in execu- 
tion. EE 
Defendant's counſel expatiated very pathe- 
tically on the hardſhip of a law, which, if 


legal, would deprive a man of his liberty, 
and at the ſame time deprive him of every 
poſſible means of procuring, it, that is, oblige 


him to deliver up all his eſtate and effects, 
325 under the penalty of death, for concealment; 


ral and afterwards confine him in gaol for- having 
what done his duty in obedience to the bankrupt 


e fixed, ws :: beſides, the damages, though they 


1 before | 

> Bur. | | could | 
| (a) But the late Sir Jo/m Strange was of” opinion, 

The he (which he ſigned 7 June 1738.) that unleſs the bank- 

the ſaue pts debts. in Barbadoss were ſecured by ſome mort- 


mem. 
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not extend to them, unleſs they are expreſsly 
cates did not expreſsly extend to the planta- 


ed here, would be no (a) diſcharge to 
the bankrupt, if a ſuit was commenced a- 


A perſon previous to his bankruptcy, en- 
tered into an agreement, to refine a certain 
quantity of falt-petre, but neglected to ful- 


27 
— 


the preſent impriſonment ſhould be deemed 


babe or pledge, the certificate would extend to diſcharge 
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the court, whether it would not be better 
| to. releaſe the party, the law being by no 


in priſon, and thereby gratify unrelenting re- 


' termined at the option of the plaintiff; that 


ſalt- petre, either refined or unrefined, has 


could not be preciſely aſcertained, at the time 
of the bankruptcy, plaintiff might, neverthe. 
leſs, have proved his debt under the commiſ. 
ſion, by charging the real value of the ſalt 
petre, both in reſpect of quantity, as well az 
quality; and therefore moved, that the rule 
to ſhew cauſe why the defendant ſhould not 
be diſcharged out of cuſtody, might be made 
abſolute; at the ſame time ſubmitting to 


means clear, than continue the defendant 


ſentment. 
Plaintiff's counſel contended, that the cauſe 


of action, for which the defendant was de. 
tained in execution, did not, nor could pol- 
ſibly ariſe till after the bankruptcy, the time 
ſpecified in the contract for refining, being a 
reaſonable time, and conſequently to be de- 


ſuppoſing it had been otherwiſe, the defen- 
dant's promiſe, ſo late as on his laſt exam: 
nation, „that he would ſend the ſalt-petre back 
refined,” removed every doubt that could pol 
fibly exiſt ; and that in fact it appeared on the 
trial, that the defendant could not return the 


0:4 


ing previouſly diſpoſed of a confiderable pat 
thereof. | | 
Lori 


1 


et 


Lord Mansfeld (a) obſerved, with defen- 
dant's counſel, that, in his opinion, the bank- 
rupt laws had done more harm than good; but 
ſuch as they were, the court was bound by 
them, and mankind muſt now ſubmit to them, 
and in all probability would be ſo obliged ; and 
he muſt be of opinion, that under the pre- 
ſent circumſtances the defendant had no legal 
remedy or redreſs, nor any thing favourable 
to expect, but from the lenity and mercy of 
his creditor. 1 poet 


"CH AF. VIE. 


The Dividend. 


HE (6b) commiſſioners after Ce) the 
expiration of four months, and within 
defen- welve months from the time of iſſuing the 


a commiſſion, 
re back e | F 
1d pol 100 — Term, 14 Geo. 3. 1773. B. R. Anon. 
the Nod. Otes. | | | | ET 
on the (1) The aſſignees having refuſed to make a dividend, 
urn n foridavicke ordered, they ſhould attend the commiſ- 
1, ha eers at a fitting to be appointed by them for that pur- 
ble paſt ole, and that if the commiſſioners thought it proper for 


be allignees to make a dividend, that it ſhould be adver- 

led accordingly. Ark. Rep. 91. pl. 39. 

) Though till the four months are paſſed the com- 

adoners Cannot make diſtribution, yet they may ſell _ 
PEEL | ; = and 
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commiſſion, twenty one days notice having 
been previouſly given in the Gazette, of tlie 
time and place they and the (a) aſſignees 
intend to ( meet to make a dividend) ſhal 
order ſuch part of the neat produce of the 
bankrupt's eſtate in the hands of the af. 
ſignees, as they ſhall think fit, to be divided 
amongſt the creditors, and ſhall: make ſuch 
order for a. dividend in writing, and ſhall 
cauſe - one part of ſuch order to be filed 
amongſt the proceedings under the commik 


ſion, 

5 5 C0 
and prepare for a diſtribution preſently upon execution of ſec 
the commiſſion, within the four months; ſo reſolved in wh 
Hut. Rep. 38. Lord Hardwicke ſaid, an attempt to male not 
the court judges in what manner the eſtate and effects of ; 
a bankrupt ſhould be diſtributed before the expiration of um 
four months from the date of the commiſſion, was an at- 21 


tempt abſolutely to change the method chalked out by 
the act, and ought to meet with the utmoſt diſcourage 
ment. Atk. Rep. 107. 
(a) Upon every ſuch meeting, the aſſignees ſhall pro- 
duce accompts of their receipts and payments, &c. d 
what ſhall remain out-ſtanding, and ſhall (if the creditors 
2 require the ſame) be examined upon oath, or ſo- 
emn affirmation, touching the truth of ſuch accompts ; 
and the aſſignees ſhall' be allowed all juſt. allowanczs 
Stat. 5 Geo. 2. c. 30. ſ. 33. | 
(b) At which time the creditors, who have not before Wk 
proved their debts, ſhall be at liberty to prove the ſame; Person 
which meeting for the city of London, and all places within | 
the bills of mortality, ſhall be at Guildhall, Stat. 5 Ge; 51 


. 33. | 
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fon, and ſhall deliver unto each of the aſ- 

fignees a duplicate of ſuch (a) order (b). 
Upon the common equity of the court of 
chancery, if creditors will make an affidavit 
that they have not read the Gazette, they will 
he admitted, ſo as not to diſturb the former 
dividend, and by that means muſt, in the firſt 
place, be brought up equal to the creditors un- 
der the former dividend, before the commiſ- 
fioners can proceed to make a ſecond ; by 
lord (c) Hardwicke.” s 0, 
Within eighteen months after iſſuing the 
commiſſion, the commiſſioners ſhall make a 
ſecond dividend, in caſe the eſtate was not 
wholly divided upon the firſt, and ſhall cauſe 
notice to be inſerted in the Gazette, of the 
time and place they intend to meet to make 
a kcond dividend, and for the — 
= Who 


) Which order ſhall contain an account of the 
une and place of making ſuch order, and the ſum to- 
ul of the debts proved, and the ſum total of the pern, | 
remaining in the hands of the aſſignees, and how muct 

n the pound is then ordered to be paid; and the aſ- 
gnees in purſuance of ſuch order, and without an 
leed of diſtribution, ſhall forthwith make ſuch divi- 
end, and take receipts in a book from each creditor. 
at. 5 Geo. 2. c. 30. ſ. 33. An aſſignee cannot ſtop a 
Frlon's ſhare in a dividend on account of his own pri- 
ue debt, owing to him from that perſon, for he ought 
t to blend (ſaid lord Hardwicke) his own private af- 
5 with the commiſſion, to which he is only a truſtee. 
(0 Stat. 5 Geo. 2. c. 30. ſ. 33. | 

(c) 4th. Rep. 209. 


ame; 
vithin 


Gea 
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who ſhall not before have proved their debt, 
to come and prove the ſame; and at ſuch 
meeting every aſſignee ſhall produce upon 
oath or affirmation his (4a) accompts, and 
what upon the balance ſhall appear to be in 
his hands, ſhall by like order of the commiſ. 
' fioners be forthwith divided, which ſecond 
dividend ſhall be final, unlefs any ſuit ſhal 
be depending, or any part of the eſtate ſtand. 
ing out, or unleſs ſome future ( eſtate of 
the bankrupt's ſhall afterwards come to the 
aſſignees, in which caſe, the aſſignees ſhall 
as ſoon as may be, convert ſuch future eſtate 

| Ito 


(a) We have obſerved a ſubſequent bill to that ſet 
tled at the ſecond fitting uſually an item in this ac 
compt, but it very ſeldom appears to have been tax 
without which we apprehend the commiſſioners oupat 
not to look upon it as a juſt allowance, becauſe to tht 
end that commiſſions of bankrupt may be carried 0 
and proſecuted with as little expence as reaſonab 
may be, all bills of fees or diſburſements claimed or d 
manded by any ſolicitor, clerk or attorney emploſe 
under any commiſſion of bankrupt, ſhall be ſettled, ad 
juſted, and certified by one of the maſters of chant 
and /o much as the maſter ſhall certify to be due to lil 
ſolicitor, Efc. and no more, ſhall be paid by the net i 
der the commiſſion. Stat. 5 Geo. 2. c. 30. {. 46. % 
Atk. Rep. 88. | | 

(b) It ſeems that the word“ foe ſhould be e 
punged, for lord Hardwwicke ſaid, if a bankrupt f 
bis diſcharge got future effects, in point of juſtice 


conſcience he ought to make good the defictend 
though no court of equity would do it for the credit 
— Rep. 256. See id. 79. & ſtat. 5 Geo. 2. e. 
5 2 85 | 
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into money, and ſhall, within two months af- 


ter, by the like order of the commiſſioners, di- 
vide the ſame (a). 1 

| __ 1 

n "MA 

þ N 

l H K. K. 

ll 


The Bankrupt's Allowance, and herein of the 
Overplus. + 


LL bankrupts (a) who ſurrender and 
conform, ſhall be allowed five per 
ent, out of that neat produce of their eſtates 
in caſe the ſame, after ſuch allowance made, 
be ſufficient to pay ten ſhillings in the pound 
o as the ſaid five per cent. do not exceed 
pool, And if ſuch neat produce, after the 
llevance, be ſufficient to pay ten ſhillings 
id fix-pence in the pound, then ſuch bank- 
pts are to. be allowed ſeven pounds ten 
ullings per cent. ſo as ſuch allowance does 
ot exceed 250 J. And in caſe the neat pro- 
uce, over and above ſuch allowance, pay fif- 
en ſhillings in the pound, then ſuch bank- 
pts ſhall be allowed ten per cent. ſo as the 
me do not exceed 300 JI. If (c) the neat 
produce 


{a) Stat. 5 Geo. 2. c. 5 . 37. 
0 Stat. 5 Geo. 2. c. 30. ſ. 25 
() Stat. 5 Geo. 2. c. 30. ſ. 8. 
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produce of the bankrupt's eſtate ſhall not a- 
mount to ten ſhillings in the pound, he ſhallhe 
allowed ſo much as the aſſignees and commif. 
ſioners ſhall think fit, not (a) exceeding three 
per centum. 

Lord (5) Hardwicke was of opinion on the 
conſtruction of this clauſe of the act of par. 
liament, that though the bankrupt did fur. 
render and conform, yet that he was not enti. 
tled to the allowance given to bankrupts, un- 
leſs he had obtained his certificate, for if 
the creditors ſhould conſent to giving it him 
before, it would be of no ſervice, as they 
might take it from him again the next mo- 

ment, for it would be liable in his hands to 


ſatisfy any creditors, till he was entirely MW d 
cleared by the certificate; and he further < 
ſaid, that till after a final dividend, it could d 
not be ſeen whether the bankrupt would be p! 
entitled to any allowance at all, for the act ol 1 
parliament directed that the neat produce or 
of his eſtate ſhould be ſufficient to pay the 
creditors of the bankrupt, who had prove 
their debts under the commiſhon the ſum 0 ( 
ta pq 
| i 
| | (i 
(a) As this clauſe of the ſtatute has not the wn o 
© wer and above ſuch allowance,” and as it does not lin of 7 
the allowance to any particular ſum, it ſeems that a hi oibe 
rupt who pays only 9s. 94. in the pound may be ent 4m 
to a larger allowance than one who pays even 15s. ln lurp 
pound; for the latter cannot receive more than 3 1920 


whereas the foriner may near 5001. 
(5). 4th. Rep. 208. | 
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ten ſhillings in the pound, over and above ſuch 
allabuance. | | | . 
Lord (a) Hardwicke ordered an aſſignee of 

2 bankrupt's eſtate out of the effects in his 
hands to pay his adminiſtrator the allowance 
under the act of parliament at the rate of 
51. per cent. upon the money got in from the 
bankrupt's eſtate, not exceeding the ſum of 
200 J. the bankrupt in his life-time having 
made a neat dividend of ten ſhillings in the 
pound, _ | 1 
The commiſſioners ſhall, upon lawful requeſt 
to them made by the bankrupt, not (b) only 
make a true declaration to him of the employ- 
ing and beſtowing his lands, tenements, here- 
ditaments, offices, fees, goods, wares, money, 
chattels, and debts paid and ſatisfied to his cre- 
ditors; but alſo make payment of the (c) over- 
plus of the ſame, if any ſuch ſhall be, to the 
laid bankrupt, his executors, adminiſtrators, 
or aſſigns; and the bankrupt, after full ſatiſ- 
5 = faction 


(a) Att. Rep. 209, pl. 114, 208. pl 212. 3 Att. 
JJ TX: 85 | 

) Stat. 13 El. c. 7. ſ. 4. | 25 . 

e) Lord Hardewicke ſaid, that the ſurplus to be paid 
over to the bankrupt was only the ſurplus after payment 
of the whole debts ; for it would be vain to pay any 
other ſurplus, when it might be recovered from him 
agiln by the creditors. Ath. Rep. 78. In caſe of a 
lurplus left after payment of every debt, intereſt ſhall 
again revive, and be chargeable on the bankrupt or 
his « Aa 2 Bluck. Com. 458. At. Rep. 
244. pl. | | . | 


faction of his creditors, ſhall have full power 
and authority to recover and receive the re. 
ſidue and remainder of the debts (a) to him 
owing. Wo wh 


(a) Stat. 1 Jac. c. 15. ſ. 15. lord Hardwicke direQ- 
ed, that a bankrupt who had paid 14s. and 6d. in the 
pound, who had his certificate, and a releaſe from his cre- 
ditors of all further demands, ſhould ſtand in the place of 
the aſſignees to get in the remainder of the debts, on gly- 
ing & proper indemnity to the aſſignees, that they might 
not be called to an account for ſuch money ſo received. 
Ath. Rep. 145. pl. 84. 
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APPENDIX 
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F 
PRECEDENTS. 


XNTENDING to obferve the ſame method in 
Laas practical part, as in the theory, we will lay 
before the ſolicitor approved precedents of 


1. Trading. 
2. Acts of Bankruptcy. 
3. Debts of the petitioning Creditor. 


But previous to this, we beg leave juſt to mention 
Caveats and Docquets. As to the brit; if a perſon 
has any reaſon to ſuſpect that a commiſſion of bank- 
rupt will be taken out againſt him, he may enter a 
Caveat in the ſecretary's office, in order to prevent 
tie ſame iſſuing; but lord Hardwicke (a) declared 
his diſapprobation of Caveats, becauſe they gave an 
opportunity to ſperſons, againſt whom commiſſions 
= to be taken out, to make away with their ef- - 
ects. + e 

| As 


(a) Ath, Rep. 72, 73 


| 
1 
" 
[ 
[bl 
l 
435 
# 


declared that a Docquet (b being ſtruck, and no 


Thomas Nugent. *© and examined the day and 
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As to the ſecond ; lord chancellor Ap/ley hath (a 


commiſſion iſſued thereon, ſhall in no caſe prevent 
the iſſuing of a commiſſion, on the petition of any 
other creditor, ſo as ſuch ſecond application be not 
made in leſs than four days after ſuch Docquet ſtruck 
excluſive of the day of ſtriking the ſame, any former 
e) practice to the contrary, notwithſtanding, 


1. (d) Trading. 
All witneſſes muſt ſign and ſwear to the truth 
of their depoſitions or proofs of trading. See fol, 
298. 320. 1 


(e Banker. . 
At Serle's {f) coffee-houſe Lincoln u- Inn, in the 


county of Middleſex.— June 1768. 
A2. A. of, &c. being (g) ſworn 


“year, and at the place above- 
«© mentioned, 


(a) By order of 14 Feb. 1774. | 

(6) Which is done by a creditor of the intended bankrupt, his 
making the uſual affidavit of his debt, and executing the common 
bond to the great ſeal, | 


(e) Which was, that the creditor, who had ſtruck the Docquer wa: iſ 
not obliged. to proceed any further, unleſs another creditor applied il © 8 
for a commiſſion; in which caſe, the creditor's ſolicitor, who had 
ſtruck the Docquer, received notice, that unleſs he ſealed his commil- 
fion forthwith, the commiſſion would iſſue on the ſecond creditors i ing 
application, | 2A | above 

(4) See fol. 2. 239. leer on 

(e) See fol. 5. | (a) 

(f) The place where the commiſſioners meet to open the commiſ-· Nie 
ſion; this meeting may be wherever the parties concerned thin 0 
proper, promil 

(g) If the examinant happens to be a quaker, this depoſition f por 
hs. en (</ 


run thus; “Z. A, of, &c, being one of the people called quak 


being 


the 
worn 
and 


bove- 
Oned, 


pt, his 


mme 


vet Wai 
applied 
ho had 
ommil- 
editor's 


-ommil- 
d think 

ition 
qu akers, 


being 
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Depeſitions of Trading. 
t mentioned, before the major part of the com- 


e miſſioners named and authorized in and by a com- 
« miſſion of bankrupt awarded and ifſued, and 
« now in proſecution againſt Francis Gibbons of, 
„Kc. upon his oath, ' ſaith, that he hath known 

cc the ſaid Francis Gibbons for 
Jun Fenſhane. 


cc the ſpace of twelve months 

S no laſt paſt, during a) which 

« time the ſaid Francis Gibbons did uſe and exer- 

« ciſe the trade and buſineſs of a banker, and as 

« ſuch was intruſted wich the money, goods, and 

« eflects belonging to other perſons, (6b), and mer- 

„ chandized therewith ; and ſought and endeavour- 

« cd to get his living thereby, as others of the ſame 
ce trade and buſineſs uſually 


Clanpion Branfil., do 2, 4. 
 Pawnbroker (e). 
AM „„ 
Tuna Nugent. © J. I. of, &c. being ſworn and 


| cc examined the day and year, 
"and at the place abovementioned, before the 
„major part of the commiſſioners named and 
„authorized in and by a commiſſion of bankrupt 
* awarded and ifſued, and now in proſecution a- 


* gainſt Francis Gibbons of, &c. upon his oath ſaith, 


being affirmed and examined on the day and year, and at the place 
dovementioned, upon his ſolemn affirmation ſaith, &c,” [chen it 
hes on as above.] Don 85 | . 
(a) It is not noceſſary that the party ſhould have traded for any 
prticular length of time, | 5 ” 
% * And did draw and re-draw bills of exchange, and diſcounted 
2 notes, bills of exchange, &c, may be added, if the fact will 
pport it. 8 8 | . 

(c) See fol. 13, 5 


0 1 cc that 


— P —— A — 


« ſpace of two years and upwards now laſt paſt, 


« on his oath ſaith, that he hath known Francit 


John Fenſhawe © and exerciſe the buſineſs of 


ic beyond the ſeas, and did buy cloths, ſtuff 
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dc that the ſaid Francis Gibbons (or the ſaid bank. 
*« rupt) did exerciſe and carry on 


| John Fenſhaws. the trade and buſineſs of ; 


cc pawnbroker, and as ſuch re. 
& ceived goods and effects by way of pawn or 
« pledge, and lent monies thereon, and hath ſo 
c done tp this examinant's knowledge, for the 


& and did ſeek and endeavour to get his livelihood 
ec thereby, in the ſame manner, as others of that 
ce trade and buſineſs uſually do.” 


Champion Branfil. : | . 
Merchant (a ). 


At, &c. 


Thomas Nugent. « W. S. of, &c. being ſworn 
| „and examined the day and year 
c and at the place abovementioned, before, &c. up 


jabs 


« Gibbons, of, &c. againſt whom the commiſſio 
cc of bankrupt now in proſecution, is awardec 
c and ifſued, for theſe three years laſt paſt 

« during which time he did uk 


Cham 


4 


„„ Merchant, and did trade fron 
ce this kingdom of England, to New Englan 


& Britiſh linen, and other things in exchang 
c for ſuch cloths and other things, and did ſee 
% and endeavour to get his living thereby, 
« other merchants uſually * 


Tama. 


bn F 


Champion Branfil. 

5 {a) Se 
(6) Or 
See 


(4) See fol, 3. 
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Or thus, 

a ee JC oo neony 

* Thomas Nugent. © During which time he car- 
Jr | | 


c ried on the trade of a mer- 
0 „ chant at his houſe ſituate, &c. 
ie bn Fenſhawe. by exporting and importing di- 


t, „ vers and ſundry kind of wares, 
od goods, and merchandizes, and 
„Champion Branfil. e ſought, & c. h 
4 A 5 Exchange (a) Broker. 


Thomas Nugent. M. O. of, &c. [as before to] 

| cc during which time he carried 

| «© on and exerciſed the trade 
vorn c and buſineſs of a broker in 


« buying and felling ( ſtock 


ar 5 7 
1 Pena. dc by ;commilſian,.. and; procuring 
-anicis „s 1nſurances on ſhips and car- 
iſſio “ goes for lucre and gain, and 
arded « ſought. and endeavoured to get 
paſt 2 cc his livelihood thereby, as others 
d u Cn ion Branfil. © of the ſame trade and buſineſs 
of &© are uſed to do.“ A. O. 
* (c) F. Ar , 

ſtufis 7; At, &. 
changMli;mas Nugent, © C. D. of, & c. [as before to) 
id fee | „ during which time he uſed 
by, # 6 and exerciſed the trade of a 


do.” 


n Fenſhawe. factor by buying and ſelling 


{a) See fol. 5. | 
% Or ſuch other buſineſs as they generally tranfact, 
See fol, 13. | 


a 0 2 6“ goods 


. Nugent.” ce 4. T. of, &c. [as before ti] 


Jobn Feuſhawe. © and eſtates, into his truſt and 


1 


\ 
\ 
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«c gouee by commiſſion, and 
“ ſought, and endeavoured to get 
Champion Branfil. c his living thereby, as others of 
4 the ſame trade uſually do“. 

| C. D. 


) Scriuener. 
At, & c. 


« during which time he carri- 
. ed on the trade or profeſſion 
„ of a ſcrivener, and as ſuch re- 
„ ceived other men's monies 


c cuſtody, and made merchan- 


IR | & dize thereof, and ſought and 0 
| | « endeavoured to get his living 
| cc thereby, in the ſame manner 
+, © ag others of that profeſſion are 
Champion Branfil. t uſed to do.” 4. 7. 
Hofer. | Th 
At, &c. 55 


Thomas Nugent. 5 2, S. of, &c. [as before ty 
„ &«& during which time he exer 
| « ciſed the trade or buſineſs o 

| & an hoſier in buying and ſellin 
Fohn Fenſhawe. © ſtockings and gloves, and 
& ſought and endeavoured to ge 

| cc his living thereby as others « 

e the ſame trade are uſed t 
Champion Branfil. cc do.” | E 


alu 


Cham 


4) See fol, 1 | 
1 5 ce male 


re 10 
exer 
eſs 0 
ſelling 

and 
to ge 
z1ers C 


ſed t 


e male 


Thomas Nugent, 


Wn Fenſhawe. ce 


"oi 


Champion e, c c 


Temas N. ugent. 


Vn Fenſbave. cc 


.cc 


Champion Branfil. ec 
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© Shoemaker (a). | 


At, &c. 


* N. 0 = &c. 18 before to! 


during which time he uſed, 
exerciſed and carried on the 
trade and buſineſs of a ſhoe- | 
maker, by buying of leather 
and working up and convert. 
ing the ſame into ſhoes, boots, 


and ſpatterdaſhes, and ſelling 
the ſame, when ſo worked up 


and converted as _— 2 


ſought, &C. 15 alouef ] N 
Taylor e. 
At, Kc. 


46 D. C. of, &c. [as before to] Te 
during which time he uſed 

the trade of a taylor in buy- 

ing cloth, filk, linen, ber 
ram, and other. materials, and 
making them up into cloaths, 
and ſelling the ſame when ſo 


made up and ſought, and en- 


deavoured to get his living 
thereby, as others in that trade | 
are wont to do.” | 


; D. ©. 


| (a) See fol, 6, 


5 Oo 3 = | Dealer 
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Dealer and Chapman. 


Tf the ſolicitor ſhould happen to find it difficult, 
to particularize the trade of the party ; he may de- 
nominate him a Dealer and Chapman, for this 
general deſcription, it is ſaid, will include al! tra- 

ders, a © Chapman being one who buys and ſells 
any ( a ) thing. . Bs 

Theſe depofitions, we preſume, will be ſufficient 
for the practiſing 'ſolicitor to frame the deſcription 
of any other trade whatever. 


2. Acts of Bankruptcy. 


All depoſitions of acts of bankruptcy muſt be 
Sgned and ſworn to be true, by the witneſſes pro- 
duced to prove them. 3 


Keeping (b) Houſe. 
At, &c. 


Thomas Nugerit. * O. N. of, &c. one of the 

« ſervants of Francis Gibbons of, 
« Kc. the perſon againſt whom the commiſſion of 
« bankrupt now in proſecution, is awarded and iſ- 
« ſued, being ſworn and examined on the day and 
« year, and at the place abovementioned, before the 
ec major part of the commiſſioners, in and by the 
ce ſaid commiſſion named and authorized, upon 
ec his oath ſaith, that on Saturday morning laſt, the 
« ſaid Francis Gibbons gave orders to this exami- 
« nant to deny his being at home, in caſe any of 
« his creditors ſhonld come to his houſe to enquire 


(a) Seelack Co m. 476. 
(6 fol. 37. 


« for 


llt, 
de- 
bis 
ra- 
ells 


ent 
ion 


t be 


pro- 


the 
14 of, 
on of 
nd iſ- 

and 
1 the 
y the 
upon 
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nquite 


« for 
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« for him; and that after this examinant had re- 
« ceived ſuch directions from his ſaid maſter, 
. „„ one Mr. T. about eleven of the 
n Fenſbarbe. © clock of the fame morning, 
„s came to his maſter's houſe and 

« enquired of this examinant for the ſaid Francis 
« Gibbons, and told this examinant that he came 
« for money due from the ſaid Francis Gibbons, to 
« him the ſaid T. but this examinant denied his be- 
« ing at home, and refuſed to let the ſaid Mr. T. 
« ſee the ſaid Francis Gibbons, (who was then above 
« ſtairs in his chamber, as this examinant believes) 
« purſuant to the order and direction by him this 
« examinant received from the ſaid Francis Gibbons, 
« this examinant at the ſame time knowing that 
| c the ſaid Mr. T. was a fa) cre- 
Champion Branfil Cc ditor of the ſaid Francis * : 

Taking (h Sanctuary. | 
At, &c. : | | | 
« T. V. of, &c. being ſworn 

« and examined on the day and 
« year, and at the place abovementioned, before, 
« upon his oath ſaith, that Francis Gibbons, the 
« perſon againſt whom the commiſſion of bank- 
% rupt now in proſecution is awarded and iſſued, 


Themas Nugent. 


did within the ſpace of three months now laft 


„ paſt take an apartment or lodgings in Scotland- 
* Yard in the city and liberty of Weſtminſter, for 
the purpoſe of ſcreening himſelf from his cre- 
| „ ditors, as this examinant veri- 

Jobn Fenſhawe. ly believes, becauſe the ſaid 
54 „% Francis Gibbons declared to this 

(a) See fol. 39. Note (a) 

% See fol, 42. | | 

c exami- 


0 4 
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« examinant that the reaſon of his taking the faid 
« apartment or lodgings in Scotland-Yard was, for 
* fear of his being arreſted by his creditors, ſome or 
« one of them for debt, and at the ſame time in- 
« formed this examinant that the ſaid apartment 
&« or lodgings were privileges they being in the 


&« verge of the court.“ 


Champion Branfil. 7. V. 


Departing from his Dwelling (a ) Houſe. 


At, | &c. 
Thomas Nugent. « A. B. of, 8&c. [as in the hf 
n cc #9 5 did“ ] hath departed from 


« and left his dwelling houſe 

« ſor his lodgings in this exa- 

« minant's houſe, and uſual place 

of habitation] for ſeveral days 

% now laſt paſt, and from the 

& diſcourſe which this exami- 

John Fenſhawe. «© nant hath had with the ſaid 
85 « FrancisGibbons, and as this exami- 
« nant verily believes, he doth 
cc ſecrete himſelf from his credi- 
« tors, for fear of being arreſted 


| | „ by them or ſome or one of 
Champion Branfil. them for debt.” | 
5 . — 1 
Or thus, 
At, &c. 


« V. G. of, &c. being ſworn 


Thomas Nugent. i 
«© and examined the day and 


{a ) See fo), 44, 


cc yea! 
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« year, and at the place above-mentioned, be- 
« {ore the major part of the commiſſioners named 
e and authorized, in and by a commiſſion of 
« bankrupt awarded and iſſued, and now in pro- 
« ſecution againſt Francis Gibbons of, &c. upon 
« his oath ſaith, that the ſaid. Francis Gibbons 
« through misfortunes in trade, being rendered 
« incapable to pay all his creditors their full and 
« juſt demands, did ſend this examinant up to 
London, to endeavour to compromiſe his affairs 
« with his creditors, and accordingly this exami- 
« nant did come up to London, on or about the 
day of laſt paſt, and met the 
lofi WR © faid Francis Gibbons at Edmonton, at which time 
om « the ſaid Francis Gibbons declared to this exami- 
wſc WI © nant, that he was unwillng and afraid to meet 
exa- « his creditors; and that on or about the ſame. 
lace WW © time, he gave him this examinant a letter of 
days Wl © attorney to make an end of his affairs, if the 
the Wl © creditors would conſent thereto; and alſo de- 
ami- Wl © clared to this examinant, that if his ſaid credi- 
© tors would not comply with ſuch terms as this 
* examinant ſhould propoſe to them, that then he 
this examinnat, ſhould act and tranſact his af- 

« fairs for the beſt of his intereſt ; 


reſted / Fenſbawe. and this examinant further 
ne of : « ſaith, that the ſaid Francis Gib- 
bang hath ſeveral times declared to this exami- 
A. BF nant, that in caſe any ſtatute of bankrupt 
' ſhould be taken out againſt him, that he would 
not appear thereto; and when this examinant 
aw him laſt, which this examinant believes to 
; be on or about the day of laſt paſt; 
ſwor the ſaid Francis Gibbons declared to this exami- 
y mah nant that in caſe his creditors would not com- 
| ply with the propoſals he had power to make 
- them, that they thould not hear from him till 
yea! == | ce 5 
| 5 | « next; 
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« next, and believes that nobody either in Lon. 
« don, or, &c. knows where he is gone, and this 
4 examinant further ſaith, that he hath peruſed the 
« three paper writings, produced to this exami- 
« nant, marked reſpectively A. B. C. hereunto an- 
« nexed, and faith, that he, this examinant, well 


knows his brother's hand-writing, and that 


«© the names and letters Francis Gibbons to the 
* ſaid three paper writings, reſpeCtively ſub. 
« ſcribed, are of the proper hand-writing of the 
| cc ſaid Francis Gibbons, the perſon 
Champion Branfil. * againſt whom the commiſſion 
| 46 16 awarded. 


Making u fraudulent (a) grant. | 
At, &c. 
Tamas Nugent. « P. R. of, &c. being ſworn a 


| c and examined on the day and 
« year, and at the place abovementioned, before, 
« &ec, upon his oath ſaith, that he was preſent and 
&« did fee Francis Gibbons, of, & c. the perſon againſti , 
« whom the commithon of bankrupt, now in prof _ 
« ſecution, is awarded and iſſued, duly ſign, fea | 
« and as his act and deed deliver, a certain in : 
cc denture [here ſet forth a ſhort recital of the materia 
4 parts of it} and this examinant further faith 
ic that the name Francis Gibbens ſubſcribed [! 


« Mark ſet] againſt the ſeal o (a 
John Fenſhawve. © the ſaid indenture, (now prof] Ex 
of bar 


| « duced by him this examinant 
% at the time of this his examination, and erh 


| (a) See fol, 48, . 
| TS, « hite 
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« bited (a) to the major part of the commiſſioners 
in and by the ſaid commiſſion named and autho- 
« rized) is the proper hand-writing of [or made 
« þy] the faid Francis Gibbons, and this examinant 
( enther ſaith, that the name of this examinant 
« ſubſcribed to the ſaid indenture as a witneſs to 

„ the execution thereof, is of 
Chanpio Branfil. cc this examinant's own proper 
60 hand- writing | P. N. 


| Obtaining on e (3) prot eh * 
At, Kc. = 


«8, M. of, Kc. being ſworn 
« and examined the day and 
« year, and at the place above-mentioned, before 
« the major part of the commiſſioners named 
" and authorized in and by the commiſſion of 
©« bankrupt, awarded and iflued, and now in pro- 
« fecution, againſt Francis Gibtons, of, &c. upon 
« his oath ſaith, that the ſaid Francis Gibbons is 
* protected (e) by ambaſſador 
# to he this examinant 
« having ſeen the ſaid protection under the hand 
* and ſeal of the ſaid ambaſſador, in the poſſeſſion 
« of the ſaid Francis Gibbons, And this exami- 
« nant further ſaith, that he verily believes that 


Thomas Nugent. 


(a) The form of the exhibit is thus, 
| At, &c, 
Exhibited to us this day of June 1768, ina commit®on | 
of bankrupt againſt Francs Cibbons, | 
Themas Nugent, 
Jobn Ferſhawe, 
Champion Branfil. 
(5) See fol. 54. 
(c) It the party is protected by a peer or member of parliament, 
the depoſition mult be varied accordingly, 
| 60 the | 
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tc the ſaid Francis Gibbons procured the ſaid protec. 
« tion for the purpoſe of ſcreening himſelf from 
« his creditors, and to prevent his being arreſted 
| « by them for debt, becauſe he 
John Fenſbawe. © this examinant on or about the 
| „ ib day of March now hiſt 
cc paſt, was preſent and in company with the ſaid 
Francis Gibbons and William (a) Whitaker (whom 
this examinant was credibly informed is one of 
ce the officers belonging to the ſheriff of Middleſex, 
* which information this examinant verily be- 
* leves to be true) who told the ſaid Francis Gib. 
% bons that he had a warrant to arreſt him the 
„ faid Francis Gibbons at the ſuit of James Taler, 
« for cool. debt, whereupon the ſaid Francis 
« Gibbons produced his ſaid protection to the ſaid 
« William Whitaker and claimed privilege by virtue 
d thereof, and bade the ſaid William Whitaker to 
« arreſt him at his peril, which the ſaid William 
« Whitaker declined to do, on account of the ſaid 
| % protection, as this examinant 
Champion Branfil. © believes for the reaſons atore- 
| | aid. | . 


* 
N 


Lying in (b priſen two months. 
At, &c. 


Thomas Nugent. « WN. IF. of, &c. officer to 
c the ſheriff of Middleſex, being 


(a) It may be prudent, and indeed perhaps thought abſolutely ne- 
ceſſary that the officer ſhould join in this depoſition in order to cot. 
roborate the circumſtances relating to the arreſt, as it ſeems not to 
be the beſt evidence that the nature of the caſe will admit of, {or 
what a third perſon ſaid is no evidence, where that third perſon 
himſelf may be had, Sec Theo. Evid, 110, 111, Gilb, Evid, 152. 
Tri. per Paris 422. | 

(8) See ſol. 55. 


„% ſworn 


Ch 
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« ſworn and examined the day, &c. before the ma- 
« jor part of the commiſſioners named and autho-— 
« rized in and by a commiſſion of bankrupt award- 
« ed and ifſued, and now in proſecution againſt 
« Francis Gibbons of, &c. on the day and year, and 
cat the place above-mentioned, upon his oath 
« faith, that on the day of 5 

« laſt, he this examinant arreſted the ſaid Fran- 
« cis Gibbons by virtue of [name the writ] and 
| _ © detained him in his cuſtody 
John Fenſhawwe. until tage day of 
| CCC 

« when he, this examinant, in obedience to his 
« majeſty's writ of habeas corpus cum cauſa directed 
© to the ſheriff of Mzddlefex, did conduct the body 
« of the ſaid Francis Gibbons before Sir Edward 
(live, knight, one of the king's juſtices of the 
„bench, at his houſe in Great Ormond Street, in 
« the ſaid county of Middleſex, according to the 
command of the ſaid writ, which ſaid juſtice did 
e then and there receive from him, this exami- 
© nant, the body of the faid Francis Gibbons, and 
5 did commit him to the cuſtody 
Campion Branfil.“ of the warden of W 3 


Themas Nugent. . D. H. of, & c. gentleman, 

„ who executes the office of clerk 
„of the papers of (a) the Fleet Priſon for Fohn 
* Eyles, Eſq; warden of the ſaid Prifon, being 
* \worn and examined the day, year, and at the 
« place above-mentioned, before, &c. upon his 


(a) Or the King's Bench Priſon, for Benjamin Thomas Eſq; mar- 
Hal of the ſaid priſon, EV | : 
% oath 


« oath ſaith, that Francis Gibbons, the perſon (as 
te this deponent is informed and believes) againſt 
© whom the commiſhon of bankrupt now in pro- 
cc ſecution is awarded and iflued, was on the 


te day of | _ laſt, committed to his 
« majeſty's priſon of the Fleet, by the honourable 
«& Sir Edward Clive, knight, one of the juſtices of 
cc his majeſty's court of Common Pleas at Weſtmin. 
« fler, upon a writ of habeas corpus cum cauſa, di- 
tc rected to the ſheriff of Middleſex, who certified 
« and returned to the ſaid writ, that the ſaid Fran. 
cc ci Gibbons, in the ſaid writ named, was on the 
40 day of | in the ear 
« of his preſent majeſty's reign, taken and detained 
« by him the ſaid ſheriff, by virtue of a writ of 
PE EE „ [name the writ) to anſwer 
John Fenſhawe. * [name the plaintiff in vrit] of 
| « a plea of treſpaſs upon the 
* caſe, to the damage of the ſaid Che plaintiff} of 
«© 1200/. which ſaid Francis Gibbons ſo taken and 
« detained as aforeſaid, is, as this examinant 1s in- 
« formed and believes, the ſame perſon againſt 
« whom the aforeſaid commiſſion is awarded: and 
« this examinant farther ſaith, that the ſaid Fran- 
« cs Gibbons hath, ever ſince the day of his ſaid 
« commitment to the priſon of the Fleet aforeſaid, 
« remained and continued a priſoner therein, at 
ee the ſuit of the ſaid [the plaintiff] and now 183 


« priſoner there, charged in man- 


Champion Branfil. e ner as aforeſaid.” D. H. 


We believe modern commiſſioners admit the 
certificate of the clerk of the papers, accompanied 
with a depoſition of ſeeing it ſigned by him, ſuſi- 
cient proof of the arreſt and impriſonment, and do 
not require the officer's evidence at all; as we cat- 


not think that the modern practice is by any means 
dai 


AR of Bankruptcy, 


catisfatory, for the reaſons given in fol. 296. Note 
(a); we decline making ſuch certificate and depo- 
tion precedents. | GEES TIES 


| Member of (a) parliament, 
At, &c. 


Tamas Nugent. “ Gyles Simpſon of the city of 

London, merchant, and 725 | 
Cox of Lincoln's Inn, in the county of Middleſex, 
« centleman, being ſeverally ſworn and examined, 
« the day and year, and at the place above-men- 
« tioned, before the major part of the commiſ- 
© foners named and authorized in and by a com- 
© miſſion of bankrupt awarded and iſſued, and now 
« in proſecution againſt /rancis Gibbons of, &c. 
„upon their reſpective oaths ſay; and firſt this 
« examinant Gyles Simpſon for himſelf ſaith, that 
« on or about the day of | 


*« now laſt paſt, he this examinant by virtue of an 


act of parhament made and paſſed in the fourth 
« year of the reign of his preſent majeſty king 
© George the Third, intituled, * An Act for pre- 
*« venting inconveniencies ariſing in caſes of mer- 
« chants, and ſuch other perſons as are within the 
« deſcription of the ſtatutes relating to bankrupts, 
„being intitled to the privilege of parhament, 
and becoming inſolvent,” did make an affidavit 
« in his majeſty's court of King's Bench at Weſt- 
e minſier, that the ſaid Francis Gibbons was juſtly 

„ “ indebted unto him, the exami- 
Jahn Fenſhawe. „ nant, in the ſum of fue bun- 
« dred pounds, and that the ſaid 
Francis Gibbons, was, as this examinant verily 


+ (a) See fol, 65, | En | 
| believed, 


_ —— 
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“ believed, a trader within the deſcription of the 
& ſtatutes relating to bankrupts. And this exami. 
cc nant further ſaith, that the ſaid Francis Gibbon; 
cc hath not paid, ſecured, or compounded the ſaid 
& debt, or entered into any bond to pay ſuch ſum 
« as ſhould be recovered in the action, in purſu- 
« ance of, and according to the directions of the 
& ſaid act of parliament, to the knowledge or he. 
c lief of this examinant. And this examinant 
cc "wy Cove for himſelf ſaith, that he did on the 
4 day of e ile o 
ce record in the ſaid court of King's Bench the ſaid 
« affidavit ſo ſworn by the ſaid other examinant 


«& Gyles Simpſon as aforeſaid. And that he did on 


«che. | day of ſue out of 
« the ſame court of King's Bench a ſummons 
tc againſt the ſaid Francis Gibbons, and on the next 
« day, being the + day of--- now laſt 
e paſt, ſerved him the ſaid [ran 
Champion Branfil. © Gil bons perſonally with a copy 

ec, thereof.“ SGyles Sinn, 


In our ſearch after precedents of acts of bank- 
ruptcy, we met with the following extraordinary 
one, viz. © Depoſition of an act of bankruptcy, 
as concerted by the bankrupt himſelf.” Such a'bank- 
ruptcy as this would (as my lord (a) Hardwicke well 
expreſſed it) be turning the edge of the law againſt 
creditors in favour of bankrupts, which was not 
(continued his lordſhip) to be ſuffered in a com- 
mercial country. | „ 
The above forms may be thought ſufficient to 
enable the ſolicitor to. draw a proper depoſition, 
on any other act of bankruptcy; who is deſired 
to obſerve that though we have all along made the 


(a) All. Rep. 87. , 


trading 


Debts of the Petitioning Creditors, e 
trading and act of bankruptey diſtinct depoſitions, 


ry jet they may be, and indeed generally are, in dhe 
1 knowledge of one and the ſame perion.. „„ 
1d | | 

TN 2. Debts of the petitioning Creditor. 

e- Affidavit ( a) of one petitioning e debt. 


he Charles Jones of High Holborn, in the county 
of « of Middleſex, mercer, maketh oath and faith, 


aid that Francis Gibbons of the city of London, mer- 
ant « chant, is indebted to this deponent (5) in the 
on Wl © fum of Tool. and upwards, and that the ſaid 
of Francis Gibbons is become bankrupt within ſome 
ons or one of the ſtatutes made and now in force 
ext concerning bankrupts, as this deponent is in- 
laſt “ formed and believes (c).“ 

ncis Charles Jones. Sworn „Ke. 

op | 

2 Aﬀdavi of ſeveral (d) petitioning creditors. 


nk- « A. B. of, &c. C. B of, &c. E. F. of &c. 
nrx 6. H. of, Kc. ſeverally make oath and ſay, 
tcy, W* and firſt this deponent A. B. for himſelf ſaith, 
nk- “that Francis Gibbons, of, &C. is  Juſtly — 


unſt ,) All affidavits are to be e on a treble fix. penny ſtamped 

not beet of paper, Stat. 5 Will. & Mar. c. 21. ſ. 3. 9 & 10 Will, 3. 
om- 25. . 28. 32 Geo. 2. c. 35.1. 2. 
| (6) If in partnerſhip; and to 7 pag Franks, Janes Juba, &c. 
tlis deponent partners in trade. 

(c) If for a country commiſſion; you add, And this depo- 
nent further ſaith, that the commiſſion, when obtained, will be ex- 
tuted at [ſome country place] aforeſaid, or within ten miles of the 
lame, and not within forty miles of London.” And the names of 
the commiſſioners are to be inſerted at the bottom. 

(d) The debt of 2 petitioning creditors muſt be 150/, or three 
Cr more 2001, | 


« unto 
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« unto him this deponent in the ſum of thirty 
c pounds. And this deponent C. D. for himſelf 
& ſaith, that, (a) &c. [as before] and all theſe de. 
« ponents ſay, that they __ believe that the ſaid 
& Francis Gibbons is become bankrupt within the 
« true intent and meaning of ſome or one of the 
* ſtatutes made and now in force concerning bank. 
6c rupts.” mes | | A. B. E. F. 

All (3) ſworn, & . C. D. G. H. 


The Affirmation of a Qualer. 


c Thomas Dunn, of, &c. being one of the people 
* called (c) quakers, upon his ſolemn affirmation 
% ſaith, &c.” [as in an affidavit, only that inſtead 
of the word deponen the word © affirmant” i- 
made uſe of.] = 


If the petitioning creditor reſides altogether in 
the country, he muſt make an affidavit before 2 
maſter extraordinary there, to be filed in the ſe- 
cretary of bankrupt's office in London, and exhi- 
bited (d) to the commiſſioners at their firſt mei- 
ing. | : Gy 

The affidavit of petioning creditor's debt bein 


drawn, engroſſed on a treble (e) ſix-penny ſtampedi % 
ſheet of paper, and ſworn before a maſter in Cha, Von 
| e e ey 
(a) Theſe petitioning creditors debts muſt amount all together tt 3 
200/, | þ 
(6) Sir Foſeph Jekyll, maſter of the rolls, adjudged an anſwer e 2 
too defendants irregular, and ſuppreſſed it, becauſe the Furat wi be Sry 
underwritten ſworn only, not both ſevorn . Moſeley 238. pl. 130. 2 
{c) A quaker's affirmation was rejected, becauſe the words “ be nN to 
ing one of the people called Quakers,” was omitted. t eight 
{4) For the form of the exhibit, ſee fol. 295. Note (a). (d)) 
(e) By ſtat, 5 Wil. & Mar, c. 21, 1, 3. 9 & 10 V. z. c. 25. Wi pape 
28. 32 Geo. 2. c. 35. 1, 2. | 


1 An, 
cer) 5 
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xry, either at the public office (a } in Symonds Inn, 
if Chancery Lane, or at his own houſe ; he muſt enter 
1 into a bond to the Great Seal, in the penalty of 


ey {b) 200 J. conditioned to ſubſtantiate his debt, and 
0 to prove the party bankrupt; this bond is uſually 
he filled up and executed at the ſecretary of bank- 
ry rupt's Je) office, which is now up two pair ſtairs, 
; p right-hand door, No. 7. Lincoln's Inn, New Square; 
x but notwithſtanding this uſage, we apprehend that 
s the right of preparing this bond is in the clerk to 
the commiſſioͤn. 8 e 
The Creditor's (d ) Bond to the Great Seal, on petition- 
ple ing for a commiſſion of bankrupt. | 
al « KNOW all men by theſe preſents, that I 
1 « Charles Jones, of, &c. am held and firmly 


« bound to Charles lord Camden, baron of 
« Camden Place, in the county of Kent, lord 
„ high chancellor of Great Britain, in 200 /. 
of good and lawful money of the ſaid king- 
« dom, to be paid to the ſaid lord chancellor, 
&« or his certain attorney, his executors, ad- 
« miniſtrators or aſſigns; which payment well 
“and truly to be made, I bind myſelf, my 


(a) The hours of attendance are from 11 o'clock in the morning, 
„ene in the afternoon, and from five in the afternoon to eight in 
tle evening, all the year, except in Trinity vacation, when attendance 
given only on Mondays, Wedneſdays, and Fridays, from 11 in the 
ether t noming, till one in the afternoon. „ | 

{b) We believe it has been determined that a bankrupt may bring 
"wer o ſpecial action upon this caſe, and may recover beyond this penalty, 
rat waz se 3'y/. Rep. 3. Wilſ. Rep. C. B. 145, : 
1 (c) The hours of attendance are from nine o'clock in the morn- 
5 ng, to one in the afternoon, and from four o'clock in the afternoon, 
| v eight in the evening, both in term time and vacation, 8 
| {4) Which muſt be engroſſed on a ſingle 28. 6d, ſtamped ſheet 
c. 25, WW" paper. By ſtat. 5. W. & M. c. 21.1, 3. 9. & 10W, z. c. 25.1, 30. 
2 An, ſtat, 2. c. 9. ſ. 21. 30 Geo, 2. c. 19. ſ. 1, | 


« heirs, 
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| © heirs, executors and adminiſtrators, firmly 
“ by theſe preſents, ſealed with my ſeal, dated 
= W"the [i 8 

ic in the eighth year of the 2 of our ſove. 
e reign lord George the Wird, by the grace of 
«© God, of Great Britain, France and Ireland, 
„ king, defender of the faith, &c. and in the 

« year of our Lord 1768.” Ry 


« The condition of this obligation is ſuch, that 
6 if the above bounden Charles Fones ſhall prove, 
« as well before the major part of the commiſſioners 
e“ to be appointed in a commiſhon of bankrupt, 
4 againſt Francis Gibbons of, &c. as upon a trial at 
« Jaw, in caſe the due iſſuing forth of the ſaid com- 
«© miſſion ſhall be conteſted and tried, that the ſaid 
c Francis Gibbons ſtands juſtly indebted to the 
% above bounden Charles Jones in the ſum of 100, 
« and is become bankrupt within the meaning of 
« ſome or one of the ſtatutes concerning bankrupts, 
% and if the above bounden Charles Jones ſhall cauſe 
« the commiſſion to be executed according to the 
« directions of an act of parliament paſſed in the 
cc fifth year of his late majeſty's reign, intituled, 
« An Act to prevent the committing of frauds by 
« bankrupts (a) ;”” then this obligation to be void, 
« orelſe to be and remain in full force and vit- 
« tue.“ « Charles Jones, (L. 8. 


« Sealed and delivered (being 
« firſt duly ſtamp'd) in the 
« preſence of | RD 


Samuel Garth 1 
William Luther, 5 ee office. 


(a) If a country commiſſion, © at the place where the commiſ- 
fion is to be executed in the country] above mentioned, or within 
ten miles of the ſame, and not within forty miles of the city of 
London, muſt be added here. 


If 


nmiſ- 
vithin 
ty of 


If 


Bond. | 30 © 

If the petitioning creditor's (a) debt ſhall not 
he really due, or if after the commiſſion taken out, 
it cannot be proved, that the party was bankrupt 
at the time of iſſuing the commiſhon, but on the 
contrary it ſhall appear, that the commiſſion was 

taken out fraudulently and maliciouſly, then the 
Great Seal ſhall, on the petition of the bankrupt, 
examine into the ſame, and order ſatisfaction to be 
made him, for the damages by him ſuſtained ; and 
for the better recovery thereof may, in caſe: there 
be occaſion, aſſign ſuch bond to the bankrupt, who 
may ſue for the fame in his own name. 175 
The petitioning creditor in a commiſſion of 


bankrupt againſt A. not being able to prove 4. 


bankrupt at the time of the commiſſion iſſued, it 
was ſuperſeded ; and on a former day of petitions, 
lord chancellor (5) Hardwicke, upon the applica- 
ton of the bankrupt, made an order for aſſigning 
the bond to him, given by the petitioning creditor 
to the Great Seal, at the time of ſuing out the 
cemmiſhon. F TD o5- | 

The preſent application was to diſcharge that 
order, or at leaſt to ſuſpend any action upon the 
bond, till the damages ſuſtained by the bankrupt 
were enquired into. 3 PG. 

The conſideration of the petitioning creditor's 
debt on which he ſued out the commiſſion, was 
of a very extraordinary nature, 25 per cent. being 
charged for money pretended to be advanced, and 
liteen guineas for a premium, and other exorbi- 
tancies. „ : DEI 5 

Lord chancellor ſaid, it was in the breaſt of the 
court, where the bankruptcy was a doubtful caſe, 
ind the commiſſion ſuperſeded, either to direct an 


(a) Stat, 5 Geo, 2. c. 30. ſ. 23. 
%% Ark, Rep. 144. pl, 83. 
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inquiry before a maſter of the damages ſuſtained 
by the bankrupt, or a quantum damnificatus upon an 
iflue at law, and after the damages were ſettled, 
the court might, for the better recovery thereof, 
order ſuch bond to be aſſigned ; but the preſent 
caſe was attended with ſuch flagrant circumſtances, | 
that he would not by a previous inquiry into the | 
damages ſuſtained by the bankrupt, prevent him 
from ſeeking an immediate ſatisfaction, and diſmiſſ. ; 


ed the petition. 

The ſecretary of bankrupts, upon receiving the T 
petitioning creditor's affidavit of debt duly ſworn, 4 
and the bond properly executed by him, will gt WM, 
the commiſſion ſealed, which is always accompa- 3 
nied with the creditor's petition. | 4 


The creditor”s petition (a) to the Great Seal for a com. WM. 
= miſſion of bankrupt. : 


« To the right honourable Charles lord Camden, 
© baron of Camden Place in the county of 
« Kent, lord high chancellor of Great Bri 

« tain.” 
« IN all humble manner complaining ſheweth f. 
© unto your lordſhip your orator Charles Jones, of, 


« Kc. as well for himſelf as for all other the cre- tt 
« ditors of Francis Gibbbons, of, &c. That whereas MW '* 5: 
e the ſaid Francis Gibbons, uſing and exerciſing WI fo 
« the trade of a merchant by way of bargaining, I Mo 

a 


« exchange, bartering, and chevizance, ſeeking 


« his trade of living by (5) buying and felling, 
| *« upon Wi. de 
| tough 
(a) To be engroſſed on a treble ſix- penny ſtamp ſmall ſkin of mer 
parchment, See ſtat, 5 V. & M. c. 21. ſ. 3. 9 & 10 W, 3. c. 25. (a) 1. 
edebtec 


28. 32 Ceo, 2. c. 35. . x. 


(5) This form is eſteemed ſo authentic, and ſo general, that it g/ 4 
ſuits all bankrupts, and is therefore printed and annexed indiſcrimi- 
nately to every commiſſion ; whereas the legiſlature has * 
a at 


MRrtnerſ, 
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« upon juſt and good cauſes, for wares and mer- 
« chandizes to him ſold and delivered, and alſo for 
« ready money to him lent, being indebted unto 
« your (a) orator in the ſum of 100 J. and upwards, 
« of late (that is to ſay) about the month o ß 
« laſt paſt, did become bankrupt, within the 
« ſeveral ſtatutes made againſt bankrupts, to the 
« intent to defraud and hinder your ſaid orator 
« and others his creditors, of their juſt debts and 
« duties to them due and owing, (that is to ſay) 
« Wr the ſtatute made in the parliament be- 
« pun and holden at Weſtminſter, the ſecond day of 
« April, in the 13th year of the reign of Elizabeth 
late queen of England, concerning bankrupts; 
« and within the ſtatute made in the parliament be- 
« gun and holden at Weſtminſter aforeſaid, the 19th 
« day of March in the fir/t year of the reign of the 
m i © late king James the firſt, of England, France and 
« Ireland, and of Scotland the ſeven and thirtieth, in- 
dn, Wl © tituled, “ An Act for the better relief of credi- 
of © tors againſt ſuch as ſhall become bankrupts 
Bri @ AND ALSO WITHIN. the ſtatute made in the par- 
„ſiament begun and holden at Weſtminfter afore- 

weth MW © faid the 19th day of February in the one and tauen- 
; of, ith year of the reign of the ſaid late king James 
8 the firſt, of England, France, and Ireland, and 9 

eres © Scotland the ſeven and fiftieth, intituled, «An A 

-iſing “ for the further deſcription of a bankrupt and 
ning, relief of creditors, againſt ſuch as ſhall become 
eking MW dankrupts, and for inflicting corporal puniſh- 
ling, A“ ments upon the bankrupts in ſome ſpecial caſes;“ 


upon 


that bankers, brokers, and factors, are liable to become bankrupts 
tiough they do not buy and ſell, See the proper paſſages of the 
former part of this work. 5 SG FE, 

(a) If the petition is by two creditors, it muſt be thus, © being 
edebted to your orators and others his creditors, in the ſum of 
that it / and upwards; if three, © 200/, and upwards” if in the 
Jiſcrim-WMztinerſhip, © to your orators as partners.“ 
declared, ROM 

that 


ſkin of 
c. 2% 


cc AND 


66 
ce 
66 
cc 
cc 
cc 
ce 
ce 
ce 
cc 
ce 
(C 
cc 
cc 
4. 
cc 
c 
c 
c 
ce 
«c 
cc 
6c 
c 
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AND ALSO WITHIN the ſtatute made in the 
fifth year of the reign of his late majeſty king 
George the ſecond, intituled, An AQ to pre- 
vent the committing of frauds by bankrupt,” 
or within ſome or one of them: In TEND ER 
CONSIDERATION whereof, MAY IT PLEASE 
your lordſhip to grant unto. your orator, his ma- 
jeſty's moſt gracious commiſſion, to be directed 
to loch and ſo many, wiſe, honeſt, and diſereet 
perſons, as to your lordſhip ſhall ſeem meet; 
authoriſing them thereby not only concerning 
the ſaid bankrupt, his body, lands, tenements, 
freehold, and cuſtomary goods, ' debts, and other 
things whatſoever, but alſo concerning all other 
perſons, who by concealment, claim, or other- 
wiſe, do or ſhall offend touching the premiſes, 
or any part thereof, contrary to the true intent 
and meaning of the ſaid ſtatutes. To do and 
execute all and every thing and things whatſo- 
ever, as well for and towards ſatisfaction and 


ayment of the ſaid creditors, as towards and 


for all other intents and purpoſes, according to 
the ordinance and proviſion of the faid ſtatutes, 
and of any other ſtatutes in force concerning 
bankrupts. And your orator ſhall ever pray, 
and ſo forth.” | 

day of 1768. 
Let (a) a commiſſion 


« ifſue as prayed, and be 

directed to Thomas Nu- 

60 

gent, John Fenſbaue, xy. : 

gh 83 Bron, Ef P Hindley | (5) deputy- 

% quires, Richard Wood, | 

% and Thomas Life, gen- 

ce tlemen.” 

(a) This is called the fat. H 

(5) Deputy patentee of the office for the execution of the laws 
and ſtatutes concerning bankrupts. | | 


Camden. 


* 


laws 


nden. 
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Camden. C. | 
Lord chancellor (a) Feffries held, that he could 


not grant a commiſſion of bankrupt ex officio, but 
that it muſt be on requeſt of perſons intereſted; and 
that if twenty men ſwore before him, that J. S. was 
bankrupt, yet without (5) petition of a creditor, he 
could not award a commiſſion.  _ 


of | commiſſion (c) of bankrupt. 


« George the Third, by the grace of God of Great 
« Britain, I rance and Jreland, king, defender of 
the faith, &c. to our truly and well-beloved 
Thomas Nugent, (d) Fohn tenſhawe, Champion 
« Branfil, Eſquires, Richard Wood and Thomas Life, 
« gentlemen, greeting. Whereas we are informed, 
that Francis Gibbons of, & c. uſing and exerciſing 
* the trade of a merchant by way of bargaining, 
« exchange, bartering and cheviſance, ſeeking his 
„trade and living, by buying and felling, about 
2 ſince did become bankrupt within 
the ſereral ſtatutes made againſt bankrupts, to 
„the intent to defraud and hinder Charles Jones 
* of, &c. and others his creditors of their juſt debts 
* and duties to them due and owing. We mind- 
ing the due execution as well of the ſtatute touch- 
„ing orders for bankrupts, made in the parlia- 
ment begun and holden at Weſtminſter, the ſe- 
' cond day of April in the thirteenth year of the reign 
(a) Chan, Caſ, 191. | | 3 
{4) Lord chancellor Ta!bet declared, that a commiſſion of bank- 
vpt muſt iſſue on the petition of ſome creditor who could be relieved ' 
ider it. Caf, Temp, Talib. 243. S. P. reſolved by the court of C. B. 
tm, 270. pl. 298. | 1 10 1 
1 To be engroſſed on a treble ſix- penny ſtamp'd ſmall ſkin of 
tkrchment, N 1 
| 4 If a country commiſſien, the names and places of abode of 
te commiſſioners are inſerted ; and they are named by the petion- 


& creditor, | 
P PE 


i 
i 
| 
| 
! 
N 
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146 


the commiſſion, are not qualified by law to ſit together, neither 
them being quorum unus. See 3 Keb. Rep. 837. pl. 74. but th 
gurum Clauſe is totally omitted in modern commiſſions, from, 
preſume, its having been ſolemnly determined, that there is nod 
ference between an eſquire and a gentleman. See the caſe of Mila 


of Elizabeth, late queen of England, made and 
provided, as of the ſtatute made in the parlia- 
ment begun and holden at We/minfter aforeſaid 
the ninenteenth day of March in the firſt year of 
the reign of the late king James the fit of Eng. 
land, France and Ireland, and of Scotland the 
ſeven and thirtieth, intituled, “ An Act for bet- 
ter relief of creditors againſt ſuch as ſhall be. 
come bankrupts:” AND ALs0 the ſtatute made 
in the parliament begun and holden at Weſtmin- 
ter aforeſaid, the nineteenth day of February in the 
one and twentieth year of the reign of the ſaid 
late king James firſt of England, France, and 
Ireland, and of Scotland the ſeven and fiftieth, in- 
tituled, © An Act for the further deſcription of 
a bankrupt, and relief of creditors againſt ſuch 
as ſhall become bankrupts, and for inflifting 
corporal puniſhments upon the bankrupts in ſome 
ſpecial caſes: AN D ALso of the ſtatute made in 
the / year of the reign of king George the ſe- 
cond, intituled, © An Act to prevent the com- 
mitting of frauds by bankrupts:” Uron TRUST 
of the wiſdom, fidelity, diligence and providenti s. 
circumſpeCtion which we have conceived in you, 
do by theſe preſents name, aſſign, appoint, cou xai 
ſtitute, and ordain you our ſpecial commiſſioners eng 
HEREBY giving full power and authority untq of 
ou, four or three of you, whereof you the ſaic 
Thomas Nugent and Fohn Fenſhawve, to be (a) one 
to proceed according to the ſaid ſtatutes, and a 


other ſtatutes in force concerning bankrupts 


(a) It ſeems therefore that the three laſt commiſſions named oh, , hk 


v. Fra 
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« not only concerning the ſaid bankrupt, his bo- 
« dy, lands, tenements, freehold and cuſtomary, 
goods, debts, and all other things whatſoever, 
„but alſo concerning all other perſons, who by 
« concealment, claim, or otherwiſe, do, or 
« ſhall offend, touching the premiſes, or any part 
« thereof, contrary to the true intent and meaning 
of the ſaid ſtatutes; AN D To Do AND execute 
« all and every thing and things whatſoever, as 
« well for and towards ſatisfaction and payment of 
the ſaid creditors, as towards and for all other 


nd intents and purpoſes, according to the ordinance 
in. and proviſion of the ſame ſtatutes; WII LIx G 
| of WI and commanding you four, or three of you, 
uch "Þ<reof you the ſaid Thomas Nugent and Jahn 
inp * Fenſhawe to be one, to proceed to the execution 
me and accompliſhment of this our commiſſion, ac- 
ein! cording to the true intent and meaning of the 
e le-. dame ſtatutes, with all dilligence and effect. 


om Fancis, bail of Naſh. Trin. 4 Geo. 2. C. B. MS, Rep. S. C. 
US TF4. P. in Forteſ. Rep. 3 54. S. P. held in B. R. 2 Kel. 180. pl. 
ident WM '45. Bro. Abr. Tit.“ Additions,” pl. 44. Though the quorum 

cauſe is now uſually omitted, yet as it may be reſtored, the fol- 
vou bring obſervation is ſubmitted ; whether it would not be a valid 
Cong tjction, on a criminal proſecution under the bankrupt laws, that 
ners wong the commiſſioners who opened the commiſſion, there was not 
me of the quorum, becauſe I am informed by an authority of the 
firſt judicial character, . that where a commiſſion iſſues to A. B. 
nd others, or any two of them, of whom A. or B. ſhall be one, 
ad any of the others proceed, without the interpoſition of either A 
B. in this caſe all proceedings are void, for want of a proper au- 
writy in the commiſſioners; it being an high miſdemeanor in them 
bproceeding, and little (if any thing) ſhort of murder in them all, 
„ noßz ca the perſon ſo proceeded againſt, ſhould be in conſequence 
ereof tried, convicted, adjudged guilty of, and ſuffer death, See 4 


med luck Com. 390, 391, vo. edit. 1775, apply this doctrine to a perſon 
N und bankrupt, by three commiſſioners, neither of them being ef the 

, . m, condemned and convicted for a capital offence under thoſe 
rom, ws, | 2 5 | 

is no | 


F 3 „ Wrrwess 
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«© WirNEss (a) Ourſelf at Veftminſter the 
& day of | in the eighth year of our 
* rem.” | J. (6) Yorke. 

Lord chanc. Jeffreys (c) held, that the granting 
of a commiſſion of bankrupt was not a matter dif- 
cretionary in him, but that he was bound to do it 
de jure; and that though the words in the act of 
parliament were, that the chancellor (d) may grant 
a commiſſion, yet that (may) was in effect, as if it 
had been (muſt), F ag grant, or ovght to grant; and 
that it had been ſo reſolved by all the judges. 

Lord chancellor (e) Talbot declared, that nobody 
but a creditor could take out a commiſſion againſt 
another, for that the acts of parliament were all 
made for the relief of creditors. J 

The practiſer having the commiſſion (or indeed 7 
before for expedition) 1s to order one of the meſſen- g 
gers to (f) ſummon three of the commiſſioners to 7 
whom the commiſſion is directed, to attend at ſuch Ch 
time and place (uſually a coffee-houſe) as ſuits the WI £/ 
commiſſioners, the ſolicitor, and the parties, in or-. 
der to open the commiſſion. | 

The commiſſioners conſiſt of ſixty eſquires and .., 
gentlemen divided into twelve liſts, 2 of each liſt mn 
muſt be of the (g) quorum, one of whom ought (z) In. 


(a) If the king is abroad, it is teſted in the name of the queen re- 
gent, or of the lords juſtices, | 
(b) Patentee for executing the laws and ſtatutes concerning bankrupts, 


(c) Mr. Vernon, Vern. 153. reports, that this cauſe was heard 16 John 

Apr. 1683, 35 Car. 2. but the reporter of caſes in Chancery ſays it F- 

was heard 8 Now. 1687, 3 Fac. 2, 2 Chanc, Caſ. 19 1. fo that v Franc 

are at a loſs to aſcertain whether North or Jeffries preſided on the de- 724, 

ciſion of this cauſe, See Shaw, Rep. 202. | Franc 
(4) The word in the act is ball, 

(e) Caf. Temp, Talb, 2, 3 | | | Jacob 

This right of ſummoring ſeems not at all ſettled, for it is claim 675 
ed by the eommiſſioners, by the clerks to commiſſions, and by the : arl, 
ranci 


meſſengers. 
g) See fol. 3 10. Note (a) "3h 


a lava j Leona. 
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always to fit ; the names of thoſe gentlemen who at 
preſent have the honour of being in the com- 


miſſion, are as follow: 


1ſt Liſt. 
Thomas Nugent, Eſq. 


th 


5 - Mer Huch lin, Eſg. 


Tin Gaſcoyne Fenſhawe, Eſc.Edward Wilmot, Eſq. 


n Scott, Eſq. 

Join Acton, Gent. 

danuel Deniſon , Gent. 
2 | | 

Thus Lane, Eſq. 

Henry Hull, Eſq. 

Jun Fackſon, Eſq. 


Auguſtine Greenland, Gent. 
fl 


1/2ph Eyre, Gent. 
| 3d 
William Bumpſted, Eſq. 


Charles Tyrrel Morgan, Eſq. 


Robert Sewell, Eſq. 
Henry Hunter, Eſq. 
Henry Ruſſell, Eſq. 


Ata, 
Tohn Cookſon, Eſq. 
Jon Crofts, Eſq. 
Lancelot Brown, Eſq. 
Alexander Baillie, Gent. 


Edward Barnard, Gent. 


5th 
John Seare, Eſq. 
Fnuler Walker, Eſq. 


Francis Talbot Scott, Eſq. 


Join Thomas Batt, Eſq. 

Francis Ruſſel, Gent. 
6th 

Jacob Reynardſon, Eſq. 

Charles Robinſon, Eq. 

lrancis Derour, Eſq. 

Iſaac Bargrave, Gent. 


Lemnard Martin, Gent. 


Michael Dodjon, Eſq. 


John Elderton, Gent. 
= Robert Fry, Gent. 


8t/ 
Thomas Burrel, Eſq. 
Delme Van Heythuyſen, Eſq. 


E ward Dandridge, Eſq. 


Richard Calvert, Eſq. 
Robert Haſſell, Gent. 
gth 
Benry Boult Cay, Eſq. 
Fohn Bicknell, Eſq. 
Anthony Pye, Eſq. 
Jon Lancaſter, Gent. 
Richard Hardgrave, Gent. 
10th. | 


_ Charles Malſon Cole, Eſq. 


Geore Harding, Eſq. 
Harry Peckham, E1q. 
on Blake, Gent. 


. Toſeph Cruttenden, Gent. 


| - ah 
Nathaniel Jones, Eſq. 
Andrew es, Eſq. 
Tohn Lloyd, Eſq. 
William Morgan, Gent. 
Chriſtopher Cowper, Gent. 

| -2ath---- 
Arthur Murphy, Eſq. 
Henry Hawley, Eſq. 


Robert Comyn, Eſq. 
| Thomas Mulſo, Eſq. 


Randle Ford, Eſq. 
| . Type 
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T he names and offices of the meſſengers to the comm. 
| froners of bankrupts. | 


George Surridge, No. 10. Symonds Inn. 
David Caddell, | . 
T homas Vaughan, 
Fames Down, 


ames Paris, | 
e Newman, > Chancery-lane 
T homas Powell, | 
Fohn (a) Wells, | 
Alexander Pennington, 


Previous to the meeting of the commiſſioners, it 
will be neceſſary for the practiſing ſolicitor to be 
furniſhed with a proper depoſition of the party's be- 
ing a trader, and of his having committed an act of 
tankrupcy ; and alſo of the petitioning creditor's 
debt; and to get the witneſſes who are to prove the 
trading, and the act of bankruptey; the debt of 
the petioning creditor muſt be proved by a copy of 
his aſhdavit taken at the bankrupt office, and (6) 

exhibited to the commiſſioners. 
Preſuming now that the practiſer is ſupplied with 
whatever is neceſſary for him to give in evidence at 
the firſt meeting, we will proceed to inform him of 
the commiſſioners, and his duty, and buſineſs at that 
meeting. e | | 


(a) Or at his office, No, 16, Clement's Inn. 
. (5) That is, you muſt underwrite the affidavit thus; 
At, &. day of June 1768. 
Exhibited to us under the commiſſion of bankrupt againſt Francis 
Gibbons, | | 
| Themas Nugent, 
Febn Fenſhawe, 
_ Clampien Branfil. 


Firſt 


ancis 
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At this meeting, which is called a prirate (a) 
one, the comimiſſioners who attend, firſt of all qua- 
fy themſelves, by adminiſtring to each other the 
following (5) oath, uncovered. 


« I Thomas Nugent do ſwear, that I will faith- 


« fully, impartially, and honeſtly, according to the 
« beſt of my {kill and knowledge, execute the ſe- 
« reral powers and truſts repoſed in me as a com- 
« miſſioner, in a commiſſion of bankrupt againſt 


« Prancts 8 of, &c. and that without favour | 


* or affection, prejudice or malice.” 
50 help me God.” 


A memorial of this oath is to be ſigned by the 


commiſſioners, (and is uſually witneſſed by the clerk 
to the commiſſion) and kept among the procectings 
under the commiſſion. 

Theſe proceedings ſhould be wrote fair, large, and 
wide, (to give room for amendments and interline- 
ations) on brief paper, with a quarter margin, for 
the commiſſioners to ſet their (c) names upon, (af- 
ter they have been ſigned by, and ſworn to by the 
parties) beginning a freſh ſheet at each date or new 
proceeding, except the depoſitions (d) of creditors 
debts, three of which may be wrote on one ſheet 


(a) And therefore the debt of the petitioning creditor cannot be 


proved at it, for no debt, much leſs his, can be proved but at a pub- 


lic fitting, of which, ſeven days notice at leaſt, hath been previouſly | 


given in the London Gavarte, 


(5) Which oath any two of the commiſſioners are by Rat, 5 Geo, | 


2, c. 30. f, 44, empowered to adminiſter to each other. 
(e) The commiſſioners ſign them at the foot, if it be their own 


act, as taking the oaths, declaring the party bankrupt, &c, If it be 
the act of a third perſon, as the depoſition of the trading, act of bank- 


rupcy, of a debt, &c, the firſt ſigns at the top of the margin, the 
ſecond in the middle, and the third at bottom, 
4) Theſe are never on ſtamps. 


„ they 
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(a) they are to be annexed to each other, and covered 
with parchment or cartridge paper, upon which are 
to be indorſed the three ſittings at Guildball, as the 
commiſſioners always appoint them at this meet- 
ing. | 


The Preamble or Title to the Proceedings, 


„Proceedings, examinations, and depoſitions, 


6c 
cc 
cc 
60 
cc 
cc 
C 
cc 
40 
cc 
(c 
ac 
«c 
. 66 
60 
(c 
60 


had and taken at Serie's Coffee-houſe, Lon- 
coln's Inn, in the county of Middleſex, this 
day of June, in the year of our Lord 
1768, under and by virtue of his majeſty's 
commiſſion of bankrupt awarded and iſſued 
againſt FRancis G1BRONS of, &c. directed 
to us Thomas Nugent, John Fenſhawe, Cham- 
pion Branfil Eſquires, together with Rich- 
ard Wood, and Thomas Life, gentlemen, in 
the ſaid commiſhon named, which ſaid com- 
miſhon is dated at We/tminfler, the 
day of June, in the eighth year of the reign 
of our ſovereign lord George the Third, by 
the grace of God, of Great Britain, France 
and Jreland, king, defender of the faith, and 
ſo forth; and in the ſaid year of our Lord, 
1768.” | 


Indorſe on this preamble, that the commiſſion- 
ers have appointed the 5th and 15th of July, and 


day of Aug next, tobe days of 


| Gtting, and bave ordered that they be ſo put in the 
Gazette, | | RE 


e] Number them at the bottom, and ſo do all proceedings, 


Meme» 


Temes 
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Memorial of the qualification of the commiſſioners. 


« Memorandum, that we Thomas Nugent, John 


« Fenſhawe, and Champion Branfil, Eſquires, being 


« the major part of the commiſſioners named and 


« authorized in and by a commiſſion of bankrupt 
« awarded and iſſued againſt Francis Gibbons of, &c. 


« did adminiſter to each other, and ar” take 
the oath appointed to be taken by commi 

« of bankrupts, preſcribed and ſpecified in and by 
« an act of parliament made in the ih year of the 
« reign of his late majeſty king George the Second, 
« intituled, “ An Act to prevent the committing 
of frauds by bankrupts,” before we proceeded to 


_ 
- 


act in the execution of the ſaid commiſſion, ac- 


" cording to the directions of the ſaid act.“ 


Witneſs. Thomas Nugent, 
James Brown, n Fenſhawe, 
(Clerk to the conimiſſion. ] Champion Branfil. 


Oath to be adminiſtered by the commiſſioners, uncovered, 
to the avitneſſes, upon their examination. 


« You are here produced as witneſſes by virtue 
of a commiſlion out of the high court of Char- 
* cery, to us, and others. directed, to be by us ex- 
« amined concerning the bankruptcy of Francis 
Gibbons of, &c. Now to all (a) ſuch queſtions 
and interrogatories as ſhall be aſked you by vir- 
tue of this commiſſion of bankrupt, concerning 
* the ſaid Francis Gibbons, his trade or profeſſion, 


his abſconding, and other acts which he hath 


(a) Particularly, whether the contents of the depoſition are true on 


d oarh taken? and, whether the name ſubſcribed thereto is of. the 


timunant's own proper harid-writing ? | 
8 „ done 


10ners 


. 
; 
' 
1 
1 
. 
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| 
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cc done or ſuffered, by which he may be diſcovered 
„ to be bankrupt: and alſo concerning his lands 
6 and tenements, goods and chattels, debts and du- 
“ ties, frauds and concealments, and other matters 
* and things in obedience to the ſaid commiſſion, 
* and purſuant to the ſeveral ſtatutes, made con- 


c cerning bankrupts, you and (a) every of you ſhall | 


„ true and direct anſwer make, and (5) favear the 
« truth, the whole truth, and nothing but the truth, 
«© Sohelp (5) you God.“ | 


If you cannot prevail on the witneſſes, who are to 
prove the trading or act of bankruptcy to attend, 
you muſt prepare a ſummons to them from thc 
commiſhoners for that purpoſe. 


Summons to compel a perſon to attend, who refuſed, t 
be examined on a commiſſion. | 


« By virtue of a commiſſion of bankrupt aware- 
ic ed and iſſued againſt Francis Gibbons of, &c. you 
ce and every of you, to whom this our ſummons is 

directed, are hereby commanded and required, 
.«« perſonally to be and appear before us, whoſe 
« names arc bereunto ſubſcribed, or the major part 
of the commiſhoners, in the ſaid commiſſion 
6 named and authorized, on ſight hereof, at Series 
« coffee-houſe, Lincoln Iun, at ſix o'clock in the 
« evening, then and there to be examined, by vir 
« tue of the ſaid commiſſion, and the ſeveral ſta- 
„e tutes therein mentioned; and hereof you are not 


(a) If rv only, each; it is uſual to ſwear Free at a time. 

(6) If the witneſs happens to bea Quaker, then inſtead of ſwear, 
ſay, © you ſhall ſolemnly, ſincerely, and truly declare and affirm. 
Sce Stat, 8 Geo, C. 6, ſ. 1, and omit the words “ So help ya 
4 God,” | 

-: 6 og 


ed 
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« to fail at your peril. | Given under our hands this 
5 day of June 1768. 1 


Thomas Nugent, 
John Fenſhawe, 


70 be here direfted . © | 
| Champion Branfil. 


to the witneſſes. 


A true and examined copy of the above ſum” 
mons muſt be perſonally delivered to the witneſſes 
reſpeQtively by the meſſenger, or leſt by him at their 
reſerve lodgings, or at their laſt and uſual places of 
ade: if the witneſſes do not attend, upon be- 
ing duly ſerved, the commiſſioners (on oath being 
made before them of the ſervice) will execute a war- 
rant for their commitment. £ 


Warrant to apprehend and commit a perſon to gaol, who 
refuſed to attend to be examined, upon having been 
duly ſummoned. EE 1 


„WI EREAs his majeſty's commiſſion under the 

« Great Seal of Great Brizain, bearing date the 
2 5 day of June laſt paſt at VWęfiminſter, 
* grounded on the ſeveral ſtatutes made and now _ 
in force concerning bankrupts, hath been award- 
"ed and iſſued againſt Francis Gibbons of, &c. di- 
* rected to us who have hereunto ſubſcribed our 
* name3, and ſet our ſeals, and to Richard Wood 
and Thomas Life, gentlemen, and we being the 
major part of the commiſſioners therein named, 
* (one whereof is of the Ca Quorum having be- 
gun to put the ſaid commiſſion into execution, 

and it appearing to us that the act of bankruptcy 

© intended to be proved againſt the ſaid Francis 
" Gibbons, is his lying in priſon two months upon 


(a) See fol. 310, Note (a) | 5 
- | d an 
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© anarreſt for debt; and that F. V. officer to the 
c“ ſheriff of Middleſex, was the perſon who arreſted 
f the ſaid Francis Gibbons, on which arreſt the ſaid 
&« Francis Gibbons lay in priſon two months as afore. 
« faid; and that the ſaid 7. V. was duly: ſum- 
* moned to appear before us, but hath made de- 
« fault in contempt of our authority, and of the 
cc ſtatutes, and alſo of the commiſhon aforeſaid, and 
cc the authority thereby to us given: Theſe are 
ec therefore to will, require, and authorize you, and 
e every of you, immediately upon receipt hereof, 
« to apprehend, arreſt, and take into your cuſtody 
© the body of the ſaid F. V. and him ſafely to 
« convey to his majeſty's gaol of Newgate, and him 
© there to deliver to the keeper of the ſaid gaol, 
who is hereby required and authorized by virtue 
& of the faid commiſſion, and ſtatutes aforeſaid, to 
* receive the ſazxd' J. V. into his cuſtody, and 
© him ſafely to keep and detain without bail or 
© mainprize, until he ſhall ſubmit himſelf to be ex- 
ce amined according to the true intent of the ſta- 
% tutes, and be thence delivered by due courſe of 
* law; and for your fo doing, this ſhall be your 
* ſufficient warrant, given under our hands and 
«© ſeals the day of June in the year 
« of our Lord 1568.” 


To George Surridge- 
our meſſenger, or 
Robert Brown his 


aſhſtant, and to Thomas Nugent, (L. 5:) 
- Richard Akerman John Fenſhawe, (L. S.) 
keeper of hismajeſ= Champion Branfil, (L. S.) 


ty's gaol of News- 
gate, or to his de- 
puty there. 


Warrant 


8.) 


rant 
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Warrant to commit a witneſs who refuſed to fign his 
examination. | 
« WHEREAS a tommiſſion of bankrupt, under 


« the Great Seal of Great Britain, bearing date at 
« Weſtminfler the day of June in- 


s ſtant, grounded upon the ſeveral ſtatutes made 
% and now in force concerning bankrupts, hath 
« been awarded and iſſued againſt Francis Gibbons 


« of, &c. directed unto Thomas Nugent, John Fen- 
e ſhawe, Champion Branfil, Eſquires, and to Rich- 
© chard Wood and Thomas Life, gentlemen, thereby 
« piving full power-and authority to the ſaid com- 
“ miſſioners, four or three of them, to proceed ac- 
« cording to the ſeveral ſtatutes made and now in 
* force concerning bankrupts. AND WHEREAS 
* David Stone of London, merchant, was on the 


on day of June inftant, preſent at a 


meeting before us whoſe hands and ſeals are here- 
unto ſubſcribed and ſet, being the major part of 


2 


„ the commiſſioners named and authoriſed in and 
« by the ſaid commiſſion; and the ſaid David Stone 
being (a) ſworn and examined by us, the major 


(a) If the commitment be for refuſing to be ſworn, and to anſwer 
interrogatories, the warrant runs thus; © AND wrHEREAs FJ. &. 
was ſuſpected to have embezzled, concealed, and ſecretly diſpoſed of, 
2 great part of the goods and eſtate of the ſaid Francis Gibbons, and 
was duly ſummoned to appear before us, who made defalt in con- 
tempt of our authority, but at length came and appeared before us, 


we then ſitting in the. execution of the ſaid commiſſion, did ob» 


ſiinately refuſe to be ſworn, though often required by us ſo to be, 


and alſo obſtinately refuſed to make anſwer to ſuch interrogatories. 


and queſtions as we, by virtue of the ſaid commiſſion, required him 
to anſwer unto, concerning the ſaid Francis Gibbons and his eſtate, 
according to the true meaning of the ſaid ſtatutes, for the diſcover- 


ing the eſtate of the ſaid Francis Gibbons, in contempt of the ſaid 


ſtatutes, and of the commiſſion aforeſaid, and the authority there- 
by to us given; We therefore, &c, as above, : | 
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« part of the ſaid commiſſioners in the ſaid commiſ- 
5 ſion named, touching the trade and dealings of 
e the ſaid Francis Gibbons, and alſo concerning ſe. 
cc yeral acts of bankruptcy fuppoſed to be commit- 
& ted by the ſaid Francis Gibbons, which examina- 
« tion of the ſaid David Stone was reduced and ta- 
“ ken down in writing, and ſuch writing was read 
« Over to him (and to the wording of which ſaid 
«. examination, the ſaid David Stone declared he 
& had no reaſonable objection) notwithſtanding 
s which the ſaid David Stone refuſed to ſign or ſub- 
& ſcribe ſuch examination, ſo reduced and taken 
« down in writing, as aforeſaid, though often re- 
« quired by us ſo to do; We therefore whoſe 
« hands and ſeals are hereunto ſubſcribed and ſet, 
« being the major part of the commiſſioners in the 
«. fſaid commiſhon named, do hereby will, require, 
« and authorize you, immediately to take into your 
4c cuſtody the body of the ſaid David Stone, and him 
«. ſafely to convey. to his majeſty's priſon of the 
« Fleet, and him there to deliver to the warden of 
« the ſaid priſon, who is hereby required and au- 
« thorized to receive the body of the ſaid David 
«& Stone into his cuſtody, and him ſafely to detain, 
& without bail or mainprize, until he ſhall ſub- 
« mit himſelf to the commiſſioners in the ſaid com- 
« miſhon named, or the major part of them, and 
« ſhall ſign or ſubſcribe the examination aforeſaid, 
cc according to the true intent and meaning of the 
4 ſaid ſtatutes in the ſaid commiſſion, or be other- 
« wiſe delivered by due courſe of law, for which 
«& this ſhall be your ſuſlicient warrant. Given un- 
« der our hands and ſeals, this day of 
& Tune 1768.” 
To George Surridge T homas Nugent. (L. 8.) 
our meſſenger, &c. Fohn PFenſhazve. (L. 8.) 
[as before] 54 - Champion Branfil. (L. S.) 
7 Dec 4 
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Declaration of the commiſſioners that they have found 
_ the party bankrupt. 15 
« Memorandum, that we, whoſe names are here- 
« unto ſubſcribed (or underwritten) being the ma- 
« jor part of the commiſſioners named and autho- 
« rized, in and by a commiſſion of bankrupt, a- 
« warded and iſſued againſt Francis Gibbons of, &c. 
« having met the day and year, and at the place 
« above-mentioned, and having proceeded to act in 
« the execution of the ſaid commiſſion, have, upon 
« good proof, upon oath before us had and taken, 
found, that the ſaid Francis Gibbons did (a), be- 
fore the date, and ſuing forth of the ſaid com- 
„ miſſion become bankrupt, within the true intent 
« and meaning of the ſeveral ſtatutes -made, and 
« now in force concerning bankrupts, ſome one 
« of them; We do therefore hereby adjudge and 
« declare him bankrupt accordingly.” | 
1 | | Thomas Nugent, 
Fohn Penſhawe, 
Champion Branfil. 
As ſoon as the commiſſioners have declared the 
party bankrupt, they execute a warrant for ſeiz- 
ing his effects, and ſign a ſummons for him to 
ſurrender. | DE | 
(a) Lord chancellor Talbot ſaid, that the general rule was, not to 
determine the time of the bankruptcy, but only that the perſon 
was bankrupt antecedent to the commiſſion ; for then all the credi- 
tors before that time would have a right to come in; but when 
that matter was minutely entered into, it muſt be diſtinguiſhed 
which creditors were precedent, and which were ſubſequent to the 
aft of bankruptcy, Caſ. Temp. Talb, 243, 244. See fol. 1, Note 
(a). The commiſſioners are generally cautious in declaring the bank- 
ruptcy for a certain time, but leave it to a trial at law, in caſe 
there be any queſtion or doubt of it; and this is to ſecure them- 
ſelves from actions that may be brought againſt them, Beawes's 
Lex mercat, rediviv. 494. And it is alſo obſervable, that the decla- 
ration of the commiſſioners, whether he be bankrupt or not, doth 
not acquit or charge him unleſs in truth it were ſo, 2 Sid. 176. 
J. Raym, 337. 2 Chanc. Caſ, 153. Cod. 36, 37. . 
8 | = Wer- 
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MWMWyoaarrant of Seizure. 
Thomas (L. S.) Nugent. © WHEREAS his ma- 
: | « jeſty's commiſſion, un- 
« der the Great Seal of Great Britain, grounded 
upon the ſeveral ſtatutes made and now in force, 
% concerning bankrupts, bearing date at Weſtmin. 
« fer the ſame day with this our warrant, hath been 
% awarded and ifſued againſt Francis Gibbons of, &c, 
4 directed unto us, who have hereunto ſubſcribed 
“ our names, and ſet our ſeals, together with 
„ Richard Wood and Thomas Life, gentlemen, and 
cc we being the major part of the commiſſioners 
« named and authorized, by virtue of the ſaid 
« commiſſion, having begun to put the ſaid com- 
&© miſſion in execution, upon due examination of 
« witneſſes, and other good proof, upon oath, be- 
« fore us taken, have found that he the ſaid Fran- 
& cis Gibbons, did for ſeveral years laſt paſt, uſe and 
« exerciſe the trade of a Printſeller in buying of 
« prints and ſelling the fame in the way of his 
c trade aforeſaid ; and have alſo found that he the 
« ſaid Francis Gibbons, by reafon of ſuch his deal- 
* ing became indebted unto Charles Fones of, &c. 
in the ſum of 100 J. and upwards, for goods ſold 
& and delivered. AND we have alſo found, upon 
“good proof upon oath, that the ſaid Francis Cit- 
| „ bons did, before the date 
John (L. S.) Fenſhawe. © and ſuing forth of the 
| “ faid commiſſton, become 
« bankrupt, within the true intent and meaning 
„of the ſeveral ſtatutes made, and now in force 
* concerning bankrupts, ſome, or one of them, 
& before the date and ſuing forth of the commi- 
« fionz and we have adjudged and declared him 
* bankrupt accordingly : Theſe are therefore, by 
« virtue of the ſaid commiſhon, and the ſeveral ſta- 
« tutes therein mentioned, to will and require, au- 
„5 “% thorie 


&c. 
ſold 
upon 
Cib- 
date 
the 
come 
aning 
force 
hem, 
nmib 
| him 
ec, by 
al ſta- 
e, au- 
1071ze 
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« thorize and impower you, and every of you to 
« whom this our warrant is directed, forthwith to 
« enter into and open the houſe and houſes of him 
« the ſaid Francis Gibbons, and alſo into all other 
« place and places belonging to him the ſaid Fran- 
« cis Gibbons, where any of his goods are, or are 
« ſuſpected to be, and there ſeize all the ready mo- 
« ney, jewels, plate, houſhold ſtuff, goods, mer- 
« chandizes, books of accompt, and all other 
things whatſoever, belonging to him the faid 
Francis Gibbons, And ſuch things as you ſhall 
„ ſo ſeize, you ſhall cauſe to be inventoried, and 
* appraiſed by honeſt men of ſkill and judgment, 
„and the ſame you ſhall return to us with all con- 
* venient ſpeed; and what you ſhall ſo ſeize, you 
* ſhall ſafely detain and keep in your poſſeſhon, 
until we ſhall give you order for the diſpoſal 
thereof; and in caſe of reſiſtance, or of not hav- 
„ ing the key or keys of any door or lock belong- 
ing to any place or places of (a) him the ſaid 
Francis Gibbons, where any of (a) his goods are, 
or are ſuſpected to be, you ſhall break open, or 
* cauſe the ſame to be broke open, for the better 
execution of this our warrant. Given under 


* our hands and ſeals this | e 
i | e of in 
Champion (L. S.) Branfil. © the year of our Lord 
1768.“ | 


Jo George Surridge our meſ- 
ſenger, and to all mayors, 
bailiffs, conſtables, headbo- 
roughs, and all other his 
majeſly's loving ſubjects, 
whom we require to be aid- 
ing and aſſiſting in the ex- 
ecution of this our warrant, 
as occaſion fhall require.” 


(a) See fol, 78, Note (8), | | 
| | Summons 
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Summons for the bankrupt to ſurrender. 


„ WHEREAS a commiſſion of bankrupt on the 
* day of now laſt paſt, iſſued 
« under the Great Seal of Great Britain againſt 
% you Francis Gibbons by the name and deſcrip- 
* tion of Francis Gibbons of, & c. AND WHERE4s 
* the major part of the commiſſioners in and by 
„the ſaid commiſſion named and authorized, have 
« declared you to be bankrupt; We the ſaid com- 
© miſhoners do hereby ſummons and require you 
« the ſaid Francis Gibbons perſonally to be and ap- 
«« pear before the commithoners in the ſaid commiſ- 
« ſion named, or the major part of them, on (a) the 


Bax day of inſtant, at fen in the 
« morning, and on the and days 
of ' next, at four o'clock in the after- 


“ noon at Guildhall, London, then and there to be 7 
« examined, and to make a full and true diſcovery : 
4 and diſcloſure of all your eſtate and effects, ac- Wil ,, 
« cording to the directions of the ſeveral ſtatutes Wi, 
% made, and now in force concerning bankrupts Wl , 
« and particularly the ſtatute paſſed in the fitb year . 
of the reign of his late majeſty king George the . 
« Second, intituled, An Act to prevent the com- 
« mitting of frauds by bankrupts ;”” and herein vou 
« are not to fail at your peril. Given under out | 


« hands this day of 
r | 
To Francis Gibbons Thomas Nugent. 
the bankrupt. John Fenſhawe, 
| Champion Branfi. F 


(a) According to the days fixed by the commiſſioners in the ( {., 
Seile. Es for fo 
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As ſoon as the warrant of ſeizure is executed, 
and the bankrupt has received his ſummons from 
the commiſſioners, he ought in prudence to ſurren- 
der (a) himſelf at their farſt fitting, as well to ſhew 
his willingneſs of complying with the commiſſion, 
as to ſecure himſelf from arreſt and impriſonment, 
till the time of his laſt examination, whether with» 
in the forty-two days, or the further time allowed 
him by the act (5) of parliament, for finiſhing the 
ſame, being forty (e) nine days, though his _ | 
ing at the firſt ſitting is not abſolutely neceſſary; 
jet ſometimee he ſurrenders himſelf even at this firſt 
meeting, for the ſake of being protecte. 


Memorandum of the bankrupt's Jurrendering himſelf. 


At, &c. 


Tamas Nugent. % Memorandum, that Francis 
e & Gibbons, & c. againſt whom the 
« commiſſion of orgs now in proſecntion, is 
* awarded and iſſued, did, the day and year, and 
* at the place above-mentioned, voluntarily come 
* and ſurrender himſelf to us the major part of 
the commiſſioners named and authorized in and 
* by the ſaid commiſſion, and ſubmitted kimſelf to 
Abe examined, and in all things to conform him- 


« ſelf 


(a) Lord chancellor Hargwicke ſaid, as the acts of parliament were 
fery perilous to bankrupts, it was reaſonable for a man, though he 
believed himſelf no bankrupt, to go before the commiſſioners, ſur- _ 
render, and ſubmit to be examined by them, till proteſting himſelf 
do bankrupt 3 and that after paſſing through all ſuch proceſs, his 
brdſhip agreed the bankrupt might bring an action. See 2 Vef. 
Rep. 326, pl. 10). | Le | ; 

(5) Stat, 5 Geo 2. c. 30. ſ. 6. 

(c) The ſtatute ſays fifty days, but the lord chancellor's order is 
for forty-nine days, becauſe the fiftieth day may happen to fall on a 


Sunday, 8 
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1 ſelf to the directions of the ſeveral ſtatutes made 
and now in force concerning bankrupts, and par- 
« ticularly to the ſtatute made in 
Fohn Fenſbawe, the fifth year of the reign of his 
% late majeſty king George the ſe- 
& cond, intituled, © An AQ to prevent the com- 
“ mitting of frauds by bankrupts,” in order to have 

the benefit of the ſaid act. Francis Gibbons, 
And the ſaid Francis Gibbuns being ſworn and 
„ examined the day and year aboveſaid, upon his 
& oath ſaith, that 4 is not at preſent prepared to 
« make a full diſcloſure and Mary of his eſtate 
“ and effects, but prays further time for doing the 
« ſameto the next ſitting, which 
Ch mfion Branfil. ** is hereby granted him accord- 


« ingly.” 
Francis Gibbons. 


If the bankrupt ſurrenders himſelf at this meet- 
ing, the commiſſioners indorfe the following mem: 
randum, on his ſummons to ſurrender ; by this he 
will be indiſputably protected. Tin 


At, &c. 


& Memorandum, That the within named Francis 
“ Gibbons, the day and year, and at the place above- 
6 mentioned ſurrendered to us whoſe names are 
* hereunto ſubſcribed, being the major part of the 
&© commiſhoners named and authorized in and by 
«© a commiſſion of bankrupt awarded and iſſued, 
c and now in proſecution againſt the ſaid Francs 
& Gibbons, and ſubmitted himſelf to be examined 
« from time to time touching his eſtate and effcds, 
& and declared upon oath, that he was not prepared 
« to make a full diſcloſure and diſcovery, and 


60 praycd 
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« prayed further time for that purpoſe, which was 
« granted to him accordingly.” e 

| Thomas Nugent + 
John Fenſhawe, 


| Champion Branfil. | 


The bankrupt having (a) ſurrendered ſhall be free 
from arreſt by his (5) creditors, in coming to ſur- 
render, and from his aCtual ſurrender to the com- 
miſſioners, for the forty-two days, or ſuch further 
time as ſhall be allowed him for finiſhing his ex- 
zmination, provided he was not in cuſtody at the 
time of his ſurrender and ſubmiſſion to be ex- 
amined. | ; | 

From the following caſe it appears, that the 
bankrupt will be free from arreſt by his creditors, 
from the notice in the Gazezze, to the firſt ſitting, 
though he has not actually ſurrendered to the com- 
niſioners, if he does not miſbehave himſelf in the 
intermediate time. 

A commiſſion of bankrupt iſſued againſt Philips 
& Fries in the month of Fuly 1732, and he was de- 
cared bankrupt, and required to ſurrender himſelf 
to the commiſſioners; and when the meſſenger ex- 
ecuted the warrant of ſeizure, the bankrupt, with- 
out reſiſtance, delivered up his keys and effects to 
bim, and promiſed to ſubmit to the commiſſioners, 
and comply with the directions of the act. | 

The ſummons was not ſerved upon him till the 
irſt day mentioned for his ſurrender in the Gazette 
(and x Ger days after executed the warrant and 
ſcizure) and about an hour after ſervice of the ſum- 
mons, and before he ſurrendered himſelf, he was 

Lo i arreſted, 


(a) Stat, 5 Geo, 2, c. 30. ſ. 1 MES Br” 
% Lord Hardwicke ſaid, that bail were not creditors within the 
aſe, Ark, Rep, 238, pl, 130, 
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arreſted, and thereupon he petitioned the lord chan. 
cellor, amongſt other things, to be diſcharged; 
and the petition came on to be heard before he bad 
ſurrendered himſelf; and upon the hearing, lord 
chancellor (a) King ſo far conſidered what he had 
done (and which was all that he could then do) a; 
a compliance with the act, that he held he ought 
to be diſcharged, but difſuaded the bankrupt from 
ſuing the officer for the penalty ; and thereupon an 
order was made accordingly by conſent. | 

If the bankrupt ſhall be arreſted for debt, or on 
any eſcape warrant, coming to ſurrender, or after 
his ſurrender, within the time above-mentioned; 
then, on producing the ſummons or notice under 
the hands of the commiſſioners or aſſignees, and 
giving the officer a copy thereof, he ſhall be dif. 
charged; and in caſe any officer ſhall detain him, 
he (5) ſhall forfeit to the bankrupt, for his own uſe, 
51. for every day he ſhall detain him. 

In caſe the bankrupt happens to be in priſon at 
the time of his being declared bankrupt, and the 
petitioning creditor proves his debt at this meeting, 
and is deſirous of ſeeing ſuch bankrupt priſoner, 
the commiſſioners will give him a certificate of his 
having proved his debt, in purſuance of the (e) ſta- 


tute. | ; q F 
; 4 


T he certificate. 


cc We whoſe names are hereunto ſubſcribed, be- 
cc ing the major part of the commiſſioners named 


« and authorized in and by a commiſſion of bank- 
| | | | 4 rupt 


(a) Beawe's Lex mercat. rediviv, 496. 
(5) Stat. 5. Geo, 2. c. 30. ſ. 5. 
(e) Stat. 5 Geo, 2. c. 30. ſ. 19. 
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« rupt awarded and ifſued, and now in proſecu- 
« tion againſt Francis Gibbons of, & c. do hereby 
« certify that Charles ow of, &c. hath proved a 
« debt under the ſaid commiſſion. Witneſs our 
« hands this day of June, in the year 
« of our Lord 1768.” „ 


Witneſs [clerk to Thomas Nugent 
the Commiſſion. ] John Fenſhawe, 
l | Champion Branfil. 
on Certificate for a judge or juſtice of peace to grant his 
{ter warrant for apprehending and committing a banks 
ed; rupt. : | | 52g 
der In the matter of Francis 


— Gibbons, bankrupt. 

U- | | 

2 « We whoſe names are hereunto ſubſcribed, and 
, . 


« ſeals (a) ſet, DO HEREBY CERTIFY, that a com- 
« miſhon of bankrupt, under the Great Seal of 


wo Great Britain, grounded upon the ſeveral ſtatutes 
ting * made, and now in force, concerning bankrupts, 
. bearing date at Weſtminſter, the | 
F vis “ day of Ocober inſtant, hath been awarded and 
) ſta „ ſued againſt Francis Gibbons of, &c. and directed 


* to Thomas Nugent, ꝓobn e ne Champion Bran- 
* fil, Eſquires, Richard Wood and Thomas Life, gen- 
* tlemen, thereby giving full power and authority, 
* to the ſaid commiſſioners, four or three of them, 
to execute the ſame. AND WE DO FURTHER 


d, be. M crRTirr, that we being the major part of the 
named H commiſſioners, by the ſaid commiſſion authorized, 
bank- W* have proceeded in the execution of the ſaid com- 
« rv “ miſſion, and have found, upon the due exami- 


« nation 


(a) See Stat, 5 Geo, 2, c. 30. ſ. 14. 


| 
| 
| 
: 
; 


— —— Hnvath > nor 
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cc nation of witneſſes, and other good proof upon 
« oath, before us had and taken, that the ſaid 
Francis Gibbons, before the date and ſuing forth 
of the ſaid commiſſion, became bankrupt, to all 
intents and purpoſes, within the compaſs, true 
intent and meaning of the ſeveral ſtatutes made 
«© and now in force concerning bankrupts, or 
cc within ſome or one of them, before the date and 
ce ſuing forth of the ſaid commiſſion. Given un- 
ce der our hands and ſeals at Serle's coffee-houſe, 
& Lincoln's Inn, in the county of Middleſex, this 


os day of June, in the year of our Lord 
& 1768. | f 
Witneſs Thomas Thomas Nugent. (L. S.) ? 
(a) Brown. John Fenſhawe. (L. S.) c 


Champion Branfil. (L. S.) Wl © 


If there is any reaſon to apprehend that an ex-. 
tent may iſſue at the ſuit of the crown againſt the 


bankrupt's effects, it will be proper to have a pro- 
viſional aſſigument executed at this meeting, which 


will entirely defeat ſuch extent. l 
Proviſional (b) afſignment. « 0 


cc THIS INDENTURE, made the day of 
« June, in the eighth year of the reign of our ſo- 
« vereign lord George the Third, by the grace 
« of God, of Great Britain, France and Ireland, 
« king, defender of the faith, and ſo forth, and 


« in the year of our Lord 1768. BETWEEN 70% 
8 | mu in 


{a) This witneſs muſt prove the execution of the certificate 
before the judge or juſtice, elſe he will not grant his warrant, ; 

(5) This is to be engroſſed two parts on half-crown ſtam fol, 
ſkins of parchment, DE | | 
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on « mas Nugent., John Fenſhawe, and Champion Bran- 


aid « l, Eſquires, the major part of the commiſſion- 
th « ers named and authorized, in and by a com- 
all « miſhon of bankrupt, awarded and iſſued againſt 


rue « Francis Gibbons of, &c. of the one part, and 
ade William 3 of, &c. gentleman, of the 
or Wl © other part. HEREAS his majeſty's commiſſion 
and Wl © under the Great Seal of Great Britain, grounded 
un- © upon the ſeveral ſtatutes made and now in force 


uſe, W © concerning bankrupts, bearing date at Ve. 


this Wl © infer, the In day of January in 
,orl the year of our Lord 1768, bath been awarded 
„and ifſued againſt the ſaid Francis Gibbons, 
. « and directed to Thomas Nugent, 2 Fenſbarue, 
Champion Branſl, Eſquires, Richard Wood and 


„power and authority to the ſaid commiſhoners, 
« four or three of them, to execute the ſame com- 
« miſſion, as by the fame commiſſion, relation 
* being thereunto had, more fully and at large 
Hit doth and may appear. AND WHEREAS up- 


* peared to the major part of the commiſſion- 
ders in the ſaid commiſſion authorized, upon 


( cient proof upon oath, before them had and 
day of i taken, that the ſaid Francis Gibbons did, from 
ur ſo- “ the month of January 1760, carry on the trade 

grace “ and buſineſs of a merchant, exporting and im- 
reland, i porting divers kind of goods, and did by ſuch 
b, and" trade and buſineſs ſeek and endeavour to get 
N Th his living, as other merchants uſually do, and 


maß in the courſe of his ſaid trading and dealing 


he became indebted unto Charles * of, &c. 

_—y in the ſum of 100 J. and upwards 

"ami 01d and delivered. Ax Dp WHEREaAs the faid 
. 8 & Francis 


* Thomas Life, gentlemen, thereby giving full 


on the execution of the ſaid commiſhon, it ap- 


due examination of witneſſes and other ſuffi- 


„ for goods 
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« Francis Gibbons did, in the judgment of the ma- 
&« jor part of the ſaid commiſhoners, become 
28 Ent to all intents and purpoſes, within the 
« compals, true intent and meaning of the ſeveral 
« ſtatutes made, and now in force concerning 
« bankrupts, or within ſome or one of them, be- 
« fore the date and ſuing forth of the ſaid com- 


c miſhon, and they did adjudge and declare him 


Cc 
60 
cc 
«c 
«c 
E 
10 
10 
«c 
10 
«c 
40 
16 
cc 
ct 
cc 
60 
cc 
cc 
cc 
60 
cc 
cc 
cc 
cc 
Cc 
( 
cc 


bankrupt accordingly. AND WHEREAS the ſaid 
commiſſioners, parties to theſe preſents, in fur. 
ther execution of the ſaid commiſſion, and of 
the ſtatutes therein mentioned, have alſo found 
out and diſcovered, or it otherwiſe appeared to 
them, that the ſaid Francis Gibbons at the time 
he became bankrupt, as aforeſaid, or afterwards, 
was poſſeſſed of, intereſted in, or well intitled 
unto ſundry goods, wares, chattels, merchan- 
dizes, ſtock in trade, houſhold ſtuff, implements 
of houſhold, bedding, plate, linen, and other 
things, and thar there were alſo divers debts, 
ſum and ſums of money due and owing unto 
him the ſaid Francis Gibbons and his eſtate, from 
ſeveral perſons: AND WHEREAS the ſaid com- 
miſſioners, parties hereto, think it neceſſary, for 
the better preſerving and ſecuring the eſtate WF, 
of the ſaid Francis Gibbons, to appoint an aſſig. WF, - 


nee proviſionally of his eſtate and effects, until WF, 
choice ſhall be made, by the major part in vi Wl, | 
lue of the creditors of an aſſignee or aſſignees WF 1 


of the eſtate and effects of the ſaid bankrupt, WM: * 
purſuant to notice to be given in the Londn Wi. 4 
Gazette for that purpoſe: Now THIS INDEX. 


33 
TURE WITNESSETH, that the ſaid commiſſion -. by 
ers, parties to theſe preſents, for the purpose 
aforeſaid, and in further execution of the ſad: his 
commiſſion, and of the ſtatutes therein men-. * 


« tioned 


,rupt, 
.ondon 
'DEN* 
iſſion- 
urpoſe 
e ſaid 

men- 
tioned 
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tioned, and by force and virtue thereof, and for 
* and in conſideration of the ſum of 5 . of lawful 
« money of Great Britain, to them the ſaid com- 
© miſſioners, parties to theſe preſents, in hand paid 
by the ſaid William Cm at or before the 
« ſealing and delivering of th 
« ceipt whereof is hereby acknowledged, and alſo in 
© conſideration of the covenants herein after con- 
« tained, on the part and behalf of the ſaid Wil- 
© liam Chesſhyre, his heirs, executors and admini- 
« {trators, to be kept, done, and performed, Do 
hereby appoint the ſaid William Cheshyre aſſignee 
« of the eſtate and effects of the ſaid Francis Gib 
« gone; and HAVE alſo ordered, bargained, ſold, 


-. 


2 


« diſpoſed, aſſigned, and ſet over; And by theſe 


« preſents DO, as much as in them the ſaid com- 


* miſſhoners, parties to theſe preſents, lieth, and 


they lawfully may order, bargain, ſell, diſpoſe, 


„ aſſign and ſet over, unto the ſaid William Cheſ- 
„ ſbyre, the meſſenger under the ſaid commiſſion, 


his executors, adminiſtrators, and aſſigns, all and 
* ingular the goods, wares, and merchandizes, 
* chattels, ſtock in trade, debts, ſum and ſums of 
„money, houſhold ſtuff, and all implements of 
* houſhold, and other the perſonal eſtate what- 
* ſoever of the ſaid Francis Gibbons, of which he 
was poſſeſſed, or intitled unto, or which an 

* other perſon or perſons was or were poſleſled, 
I TRUsT for him at the time he became. 
* bankrupt, or at any time fince; To nave 
% AND TO HOLD, aſk, demand, ſue for, reco- 
ver, levy, and receive all and ſingular the pre- 


miſes thereby aſſigned, or mentioned, or intend- 


f ed ſo to be, unto the ſaid William Cheshyre, 
a his executors, adminiſtrators and aſſigns, In 
TRUsT for the immediate preſervation thercof, 


* e 


eſe preſents, the re- 
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466 
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«c 
cc 

cc 
cc 

$6 
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cc 
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cc 
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La) 


A A 
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* the faid commiſſion, in the making an aſſign- 


and to and for the uſe, benefit, and advantage of 
all the creditors of the ſaid Francis Gibbons, who 
have already ſought, or ſhall hereafter, in due 
time, come in and ſeek relief under the ſaid 
commiſhon, according to the ſeveral ſtatutes 
therein mentioned, or ſome or one of them, and 
to and for no other uſe, truſt, intent, or purpoſe 
whatſoever; AND the ſaid William Chesſbyre doth 
hereby for himſelf, his beirs, executors, and ad- 
miniſtrators, and for every of them, covenant, 
promiſe, and agree, to and with the ſaid com- 
miſſioners, parties to theſe preſents,” their exe- 
cutors and adminiſtrators, and to and with every 
of them, in manner and form following, (that is 
to ſay) That he the ſaid William Chegſbyre, his 
heirs, executors,. or adminiſtrators, ſome or one 
of them, ſhall and will, as ſoon as an aſſignee or 
aſſignees of the ſaid bankrupt's eſtate and effes 
ſhall be duly choſen and appointed, purſuant to 
notice in the London Gazette, and when he ſhall 
be thereunto required for that purpoſe, join with 
the major part of the commiſſioners named in 


ment of all and ſingular the ſaid goods, chat- 
tels, debts, ſum and ſums of money, wares and 
merchandizes, and all other the premiſſes here- 
in before mentioned or intended to be hereby 
aſſigned, unto ſuch perſon or perſons as ſhall 
be duly choſen and appointed to be the aſlignee 
or aſſignees of the ſaid bankrupt's eſtate ; AxD 


that he the ſaid Villiam Chesfhyre ſhall and will 7 


alſo deliver up all the eſtate and effects of thei a: 
ſaid bankrupt, as ſhall or may have come tou an 
the hands or poſſeſſion of him the ſaid Wi/lhong « q 
Chesfhyre, or to the hands or poſſeſſion of any * ; 


other perſons, IN TRUST for him and for y 
| 6 ule, 
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d uſe, unto ſuch perſon or perſons as ſhall be duly 


« choſen aſſignee or aſſignees of the ſaid bankrupt's 
« eſtate and effects, or otherwiſe as the ſaid commiſ- 
« ſioners ſhall direct or appoint. AND FURTHEK 
« that he the ſaid William Ches/hyre his heirs, exe- 
« cutors, and adminiſtrators, ſha!l and will from 
« time to time, and at all times hereafter, well and 
« ſufficiently ſave, defend, keep harmleſs, and in- 
« demnified, ALL the ſaid commiſſioners in and 
« by the ſaid commiſſion named and authorized, 
« their heirs, executors, and adminiſtrators, and 
« every of them, their and every of their bodies, 
« lands, tenements, goods, chattels, and eſtate 
* whatſoever, of, from, and againſt all and all 
manner of action and actions, ſuits, arreſts, com- 
« plaints, coſts, 3 and expences, what- 

« ſoever, which they or any of them ſhall or may 
« ſuſtain, or be put unto, for or by reaſon or means 
« of this preſent deed of aſſignment, or any act or 

„acts to be done or executed by him the ſaid Wil- 
iam Cheshyre in purſuance or by virtue of the ſaid 
* commithon, or deed of aſſignment reſpectively. 
« In wITN+$Ss whereof the faid parties to theſe 
« preſents have hereunto interchangeably ſet their 
„hands and ſeals the day and year firſt above- 
« written.” | „%% pes, | 


Advertiſement (a) for the Gazette. 


« Whereas a commiſſion of bankrupt is awarded 
"and 1flued forth againſt Francis Gibbons of, & c. 
* and he being declared bankrupt, is hereby re- 
* quired to ſurrender himſelf to the commiſſioners 
in the ſaid commiſſion named, or the major part 


=" N 


| * | | 
(a) The meſſenger pays for the room, and inſerts this advertife- 
ment in the Gaxette. N OS | : | 
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« and to and for the uſe, benefit, and advantage of 


cc 
«c 
cc 
cc 
cc 
ce 
cc 
(0 
«c 
cc 
cc 
cc 
cc 


=. 


cc 
cc 
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all the creditors of the ſaid Francis Gibbons, who 
have already ſought, or ſhall hereafter, in due 
time, come in and ſeek relief under the ſaid 
commiſhon, according to the ſeveral ſtatutes 
therein mentioned, or ſome or one of them, and 
to and for no other uſe, truſt, intent, or purpoſe 
whatſoever; AND the ſaid William Chesfbyre doth 
hereby for himſelf, his beirs, executors, and ad- 
miniſtrators, and for every of them, covenant, 
promiſe, and agree, to and with the ſaid com- 
miſſioners, parties to theſe preſents, their exe- 
cutors and adminiſtrators, and to and with every 
of them, in manner and form following, (that is 
to ſay) That he the ſaid William Chesfhyre, his 
heirs, executors,. or adminiſtrators, ſome or one 


of them, ſhall and will, as ſoon as an aſſignee or | 


aſſignees of the ſaid bankrupt's eſtate and effects 
ſhall be duly choſen and appointed, purſuant to 
notice in the London Gazette, and when he ſball 


be thereunto required for that purpoſe, join with 


the major part of the commiſſioners named in 
the faid commiſſion, in the making an aſſign- 
ment of all and ſingular the ſaid goods, chat- 
tels, debts, ſum and ſums of money, wares and 
merchandizes, and all other the premiſſes here- 
in before mentioned or intended to be hereby 
aſſigned, unto ſuch perſon or perſons as ſhall 
be duly choſen and appointed to be the aſſignee 
or aſſignees of the ſaid bankrupt's eſtate ; AND 
that he the ſaid William Chesſbyre ſhall and will 


„ alfo deliver up all the eſtate and effects of the 


« ſaid bankrupt, as ſhall or may have come to 


cc 
ons 
10 


the hands or poſſeſſion of him the ſaid Villian 
Chesſhyre, or to the hands or poſſeſſion of any 


other perſons, IN TKUST for him and for - 
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« uſe, unto ſuch perſon or perſons as ſhall be duly | 
« choſen aſſignee or aſſignees of the ſaid bankrupt's 


« eſtate and effects, or otherwiſe as the ſaid commiſ- 
« fioners ſhall direct or appoint. AND FURTHEK 
« that he the ſaid William Cheshyre his heirs, exc- 


« cutors, and adminiſtrators, ſhall and will from 
« time to time, and at all times hereafter, well and 
« ſufficiently ſave, defend, keep harmleſs, and in- 


« demnihed, ALL the ſaid commiſſioners in and 
« by the ſaid commiſſion named and authorized, 
« their heirs, executors, and adminiſtrators, and 


« every of them, their and every of their bodies, 
„lands, tenements, goods, chattels, and eſtate 


© whatſoever, of, from, and againſt all and all 


manner of action and actions, ſuits, arreſts, com- 


« plaints, coſts, 1 and expences, what- 
« ſoever, which they or any of them ſhall or may 
« ſuſtain, or be put unto, for or by reaſon or means 
« of this preſent deed of aſſignment, or any act or 
acts to be done or executed by him the ſaid Wil- 
iam Chesfhyre in purſuance or by virtue of the ſaid 
* commithon, or deed of aſſignment reſpectively. 


«In WITN+Ss whereof the ſaid parties to theſe 


« preſents have hereunto interchangeably ſet their 
„bands and ſeals the day and year firſ above 
titten e 


Advertiſement ( a >, for the Gazette. 


« Whereas a commiſſion of bankrupt is awarded 
«and 1flued forth againſt Francis Gibbons of, &c. 
* and he being declared bankrupt, is hereby re- 
* quired to ſurrender himſelf to the commiſſioners 


in the ſaid commiſſion named, or the major part 


cc of 


Xx 


| . EF: 
(a The meſſenger pays for the room, and inſerts this advertiſe- 
ment in the Gazerte, | | | | 
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« of them (a) on the Day 8 next at 

« o'clock in the ncon; on the da 
« of the ſame month at o'clock in the 
«© noon ; on the day of following, at 
cc o'clock in the noon, at Guildhall, 
« Londen, and make a full diſcovery and diſcloſure 
« of his eſtate and effects; when and where the 
« creditors are to come prepared to prove their 
« debts; at the ſecond fitting to chuſe aſſignees; 
e and at the laſt fitting the ſaid bankrupt is 
« required to finiſh his examination; and the cre. 
& ditors are to aſſent to or diſſent from the allow. 
« ance of his certificate: all perſons indebted to 
e the ſaid bankrupt, or who have any of his effects, 
are not to pay or deliver the ſame, but to whom 
% the commiſhoners ſhall appoint, but give notice 
«© to ). ; 


Firſt Sitting at Guildhall. 


Againſt this fitting the praCtiſer ſhould pro- 
vide himſelf with the Gazette, in which the fitting 
at Guildhall, fixed by the commiſſioners, are in- 
ſerted. | 

As creditors may come in at this fitting, we 
will here give precedents of the ſeveral forms of 
depoſitions, neceſſary from the various demands of 
creditors : firſt obſerving, once for all, that ac- 


compts current, aſſignments, bills of exchange, WF the 
bonds, decrees, letters of adminiſtration, notes of 
hand, probates of wills, proteſts, reports, and all W De 


other ſecurities whatſoever, muſt be produced by 


the reſpective creditors, at the time of proving 
1 their | 

| | | Thi 

(a) Theſe fittings ſhould be ten or eleven days diſtance ſrom each 
other, and the laſt fitting muſt be on the forry-ſecond day, from tie 


date of the Gazerte, 
(5) The clerk to the commiſſion. 
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their debts, and be exhibited to the commiſſioners. 
And alſo further obſerving that the commiſſioners 


are not authorized to receive proof of debts at private 
ought to be public fittings, and ſeven. 
ereof at leaſt previouſly given in the 


meetings; _— 
days notice t 
Lindon Gazette; and notwithſtanding the debts to 


be proved, ſhould be ſo directed by an order from 


the great ſeal. 
Oath for proving a Debt. 


„ You ſhall ſwear, that Francis Gibbons of, &c. 
« at the time of his becoming bankrupt, was juſt- 
« ly and bona 2 indebted to you in the ſum of 
it and t 
ways paid or ſatisfied the ſame, or any part there- 
« of.” -- 5 „ Ss help you God.” 

Though (a) a witneſs will neither lay his hand 


on, nor kiſs the book, on his being ſworn, yet his 


evidence is good. 
Jews are ſuffered to 
they take the oath. | 
Be ſure to inquire whether the debt was contract- 
ed while the bankrupt was in trade. Oo 


Depoſitions. 


All creditors muſt ſign and ſwear to the truth of 


the depoſitions or proots of their debts. 


Depoſition of the petitioning Creditor's Debt. 


TE Guildhall, London, May 7th, 1768, 
e Nugent: born, in the county of 


Q 4 | BR ES. 
_ {a} 2 Sid, 6, Ath, Rep. 42, 


(5) 2 Stra, $21, 


at you have not ſince been any 


put (5) on their hats while 


* Charles Jones of High Hol. 
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340 Firſt Sitting. 
«« ſex, mercer, being ſworn and examined the day 
c and year, and at the place aboveſaid, upon his 
« oath faith, that Francis Gibbons of, &c. the per- 
« ſon againſt whom the commithon of bankrupt, 
« now in proſecution, is awarded and iflued, was 
| „before the date and ſuing forth 
Fohn Fenſhawe © of the faid commiſſion, and 
« ftill is juſtly and truly indebted 
« unto him this examinant in the ſum of 30o l. for 
« goods ſold and delivered by this examinant, to 
« the ſaid Francis Gibbons, before he became bank- 
„ rupt, for which ſaid ſum of 3oo/.. or any part 
« thereof, this examinant hath not received any 
Champion Bronfi. * ſecurity or ſatisfaction what- 


s ever. 1 
Charhs Jones. 


For a depoſition of trading, ſee fol. 284. and act 
of bankruptcy, fol. 290. | 


For divers ſums of money. 
At, &c. 
Thomas Nugent9 *© John Leigh of, &c. being 


« ſworn and examined, the day 

« and year, and at the place aboveſaid, before, &c. 
« upon his oath ſaith, that Francis Gibbons of, &c. 
« the perſon againſt whom the commiſſion of 
« bankrupt now in proſecution, is awarded and iſ- 
* ſued, was before the date and ſuing forth of the 
& ſaid commiſſion, and ſtill is, juſtly and truly in- 
« debted unto him this examinant, in the ſum of 
ns BR % 70l. for monies had and received 
Richard Mood. c by the ſaid bankrupt, to and 
„ for the uſe, and on the ac- 
4% compt of him this examinant; and alſo in the 


« further ſum of 10/. for money lent the ſaid 
5 « bankrupt 


T/ 


ing 
lay 
XC. 
Xc. 

of 
Cit 
the 
in- 
1 of 
ved 
and 
ac- 
the 
ſaid 
rupt 
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« bankrupt by him this examinant; and alfo in 
« the further ſum of 12. for money paid by this 
« examinant, to and for the uſe of the ſaid bank- 


„ rupt, and by his order; which ſaid ſeveral ſums 
« of money were received by, lent to, and paid for 
« the ſaid Francis Gibbons, before he became bank- 


« rupt, for which or any of them, or any part there- 
« of, this examinant hath not had, or received, 
« any ſecurity or ſatisfaction.” 


Thomas Life. | Fohn Leigh. 
= Adminiſtratrix. | 
At, Ne. 


Thomas Nugent. * Mary Combes of, ' &c. widow 


« and adminiſtratrix of all and 
« ſingular the goods and chattels, rights, and 


« credits, which were of James Combes her late 
« hutband deceaſed, at the time of his death, be- 
« ing ſworn, &c. (as above) and ſtill is indebted 
| to this examinant in the ſum 
Richard Wood. © of 100. for goods fold and 
b . « delivered by the ſaid Fames 
« Combes in his life-time, to the ſaid Francis Gib. 


« bons, before he became bankrupt, for which 


« ſaid ſum of 100). or any part thereof, this exa- 
« minant hath not received, (nor did her ſaid late 
« huſband in his life-time, to her knowledge or 

| “ belief receive) any ſecurity or ſa- 
Thomas Life. ** tisfaQtion.” *% Mary Combes. 


Aſſignee (a) of a Bankrupt. | 
e | 


Thomas Nugent, % Abraham Bentley of, &c. one 


 « of the aſſignees of the eſtate 
and effects of Rowland Roſs of, &c. bankrupt, 
| | Qs „ 

be) See fol, 97 . 
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342 Firſt Sitting 
« &c. (as before) and ſtill is juſtly and truly in- 
« debted unto him this deponent and to Joln 
c Mirth of, & c. aſſignees to the eſtate and ef. 
« fects of the ſaid Rowland Roſs, in the ſum of 
«© 5ol. for goods fold and deli. 
Richard Mood. vered to the ſaid Francis Git 
| | & bons before he became bank- 
« rupt, by the ſaid Rowland Roſs, before he be- 
«© came bankrupt, as appears to this examinant, 
* by the books of accompt of the ſaid bankrupt, 
« now in the cuſtody or power of this exami- 
4 nant, and the ſaid John Mirth, or one of them, 
4% for which ſaid ſum of 5ol. or any part thereof 
« this examinant (nor the ſaid John Mirth, to the 
« knowledge or belief of this examinant) hath 
5 | « received any manner of ſecu- 
Thomas Life. « rity or ſatisfaction whatſo- 


cc ever.” | 

| 48 | Abraham Bentlty. 
The uſual depoſition on this occaſion is, “ By 

a bankrupt on behalf of his aſſignee 3” now we 
apprehend that ſuch depoſition is improper, be- 
cauſe the bankrupt may happen to have received 
the debt ſince his bankruptcy; and if ſo, the 
"debtor. might be obliged to repay or refund it to 
the aſſignees, yet: ſure it would be ſuch a payment 
to the bankrupt, as to make him object to ſwear 
« that he had not received the /ame, or any part 
« thereof, or any ſecurity or ſatisfafion whatſoever.” 
And according to this doctrine, the bankrupt muſt 
Either in ſome caſes be perjured, or his credi- 
tors loſe part of his eſtate and effects. What 
gave riſe to the bankrupt's making ſuch depoſi- 
tion, ſeems to have been, becauſe it was neceſſary 
for him to ſwear to the debt at law, but that was 
for this particular reaſon, becauſe his debtor could 


not be held to bail (or arreſted) unleſs the bank- 
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rupt himſelf made affidavit of the debt; a poſitive 
oath being required to deprive a man of his liber- 
ty, but as the liberty of the ſubject is not affected 
by a depoſition of debt under a commiſſion of bank- 
zupt, there is no occaſion for ſuch oath. There- 


fore we decline making a precedent of“ A depo- 
tion by a bankrupt on behalf of his aſſignee.” 


Aſſignee of a (a) debt. 
| At, &c. 


Jahn Tenſbaue. © Tames Welſh of &c. and 
( Mules Crouch of, &c. being 
„ ſeverally ſworn and examined, the day and year, 
« and at the place aboveſaid, upon their oaths ſe- 
« yerally ſay; and firſt this examinant James 
« Welſb for himfelf ſaith, that Francis Gibbons of, 
« &c. the perſon againſt whom the commiſſion of 
« bankrupt now in proſecution is awarded and 
« iflued, was before the date and ſuing forth of 
the ſaid commiſſion, and ſtill is juſtly and. truly 
« indebted 'unto him this examinant, in the ſum 
« of 30 J. by virtue of a certain indenture of 
“ aſſignment, duly executed by 
Champion Branfil. *© the ſaid Miles Crouch to this 
5 « examinant, dated the _ 

«of June 1768, of one ( debt or ſum of 3o/. 
« due and owing to the ſaid Miles Crouch, Faria £ 
the ſaid Francis Gibbons, before he became bank- 

5 6 rupt, 

| * ; 

(a) See fol. 98. | Fs „55 „ 

(5) If the creditor is the affignee of a bond you ſay here, © f 
one bond or obligation, entered into by the ſaid bankrupt unto | 
* the ſaid Miles Crouch, in the penal ſum of with con- 
dition, for payment, by the ſaid bankrupt, to the ſaid Miles 


* Crouch, the ſum of [the money due], with lawful in- 
* tereſt for the ſame, on a day long ſince paſt,” | | 
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« rupt, and both theſe examinants ſay that they 

« have not, nor hath either of them, to the knoy. 

« ledge or belief of the other of them, received 

« any ſecurity or ſatisfaction whatſoever, for the ſaid 
« ſum of Zo/. or any part there. 


Richard Wood, « of” 
5 | * Welſh. 


iles Crouch, 
| Attorney (a). 
At, &c, 


Thamas Nugent Edward Smith of, &c. [a 
| ; cc uſual to] and ſtill is juſtly in- 
« debted unto him this examinant in the ſum of 
« 4ol. for the attendance, {6b} fees, and monies 
« laid out and expended by him this examinant 
« in and about the affairs and buſineſs of the ſaid 
„ Francis Gibbons, before he be- 
Champcon Branfil. © came bankrupt, for which ſaid 
| ec ſum, &c. [as uſual] fave a 7 
« note ſigned A. Sidney, dated 18 Aug. laſt 
« for 204. payable to the bankrupt, and indorſed 
* by him to this examinant, and alſo fave and 
except, that he this examinant has brought an 
« action for the ſaid debt in his majeſty's court of 
% King's Bench, at Weſtminfter, wherein bail has 
been put in above for the fad 5 
Richard Wood. © bankrupt.” | 
| | Edward Smith. 


On 


{a} See fol. 200, | 

1 We apprehend that under commiſſions of bankrupt, an t. 
torney or ſolicitor is not obliged to deliver a bill, or to ſubmit to3 
taxation: See Rayn, Read, on Stat. Geo, II, 71. The courts at la 
have determined that the act for their regulation does not extend 1 
their executors or adminiſtrators, Comb. 348. Barnes's Notes C 
P. 91. Andr. 276. 2 Stra. 10 86. We would not be underſtood ic 
ielude the clerk of the commiſſion's bill of fees in this obſervatia 
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On 


John Fenſhawe. 
cc 
ce 
| 60 
t 


Richard Wood. ( 


c« 

40 

60 

61 

a | « 
Thomas Life. *#< 


John Fenſhawe. 
IS, ( 

46 

00 

. cc 
Champion Branfil. ct 
e 40 


(0 
0 


Bill of Exchange. 
At, &c. 


« Robert Bond, of, & c. [as uſual} 
and ſtill is juſtly and truly in- 
debted unto him this exami- 
nant in the ſum of 40. by 
virtue of a bill of exchange 


© drawn by the ſaid Francis Gib 


bons, before he became bank- 
rupt, on the day of laſt 
upon Gharles Dingley, for pay- 
ment of the ſaid ſum of 4o/. 
ſix days after date, for value 
received of this examinant, 
for which ſaid ſum of 4o/. &c. 
[as uſual] ſave and except the 
ſaid bills of exchange, and two 
more bills of the like effect, 
and the proteſts for non-ac- 
ceptance and non-payment of 


the ſaid bill.” : „ 
: Robert Bond. 
On Bond. | | 


At, & e. 5 
« Peter Sainthill of, &c. [as uſual 


to] in the ſum of 1000/. for 
principal and intereſt due to 
this examinant, by virtue of 


one bond or obligation bear- 


ing date the day of 
; 17 under the hand 
and feal of the ſaid Francis Gib- 

bons, before he became as 
| : «6 or. 
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| c for which ſaid ſum, &c [as 
| © uſual} fave and except the ſaid 
Richard Wood. e bond or obligation.” 8 
| | Peter Sainthill, 


60 
Cc 
cc 
cc 
c 
cc 
t 
40 
6c 
ec 


Or thus, 


| | At, &c. | 
« Edward Ironſide of London, Eſquire, being 


ſworn and examined the day and year, and at 


the place above-mentioned, before the major 


part of the commiſſioners named and authorized 
in and by a commiſſion of bankrupt awarded 
and iſſued, and now in proſecution againſt Fran- 
cis Gibbons of, &c. upon his oath ſaith, that the 
ſaid Francis Gibbons was before the date and ſu- 
ing forth of the ſaid commiſhon, and ſtill is 
juſtly and truly indebted to this examinant, in 
the ſum of 5oo/. for ſo much money lent and 
advanced by this examinant to the ſaid Francis 
Gibbons, before he became bankrupt, and alfo in 
the further ſum of 175/. for intereſt due there- 
on before the time aforeſaid, making together 
the ſum of 675/. for which, or any part there- 
of, this examinant hath not received any ſecurity 
or ſatisfattion whatſoever, ſave and except a cer- 
tain bond or obligation, dated the day 
of which was in the year of our 
Lord 17033 under the hands and ſeals of John 
Johnſon, of London, Eſquire, Charles Cole of Twick- 
enham, in the county of Middleſex, gentleman, 
and the ſaid bankrupt, by the name and deſcrip- 
tion of Francis Gibbons of London, merchant, in 
the penalty of 1000l. conditioned for the pay- 
ment of 500l. and intereſt, on the | | 
day of next enſuing the date 
of the ſaid bond or obligation.” 


Couns 


_ OY — " a > na 


Ric 
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5 | Country creditors. | 


The debts of the country creditors muſt be 
ll, proved by affidavits ſworn before a maſter extraor- 
dinary of the court of Chancery, in the country, 
and produced and exhibited to the commiſſioners, 
at one of their ſittings in London. They ſhould be 
the ſame in /ub/tance as depoſitions, otherwiſe they 


ng will be rejected, but their forms muſt be altered ; 
at the addition and deſcription of the bankrupt in -the 
or. commiſſion muſt be exactly ſet forth in the affida- 
ed vits, otherwiſe they would not be admitted. 
ed If the creditor has any ſecurity for his debt, he 
ah muſt annex it to, or ſet it out in his affidavit, and 
he alſo ſave and except it therein. Ne” 
ſu- | 

is On Decree. 

in Le 
and At, &c. 


Thomas Nugent, © Charles Meriton of, &c [as 


in | 
— 66 before] and ſtill is juſtly and | 
ther ce truly indebted unto him this ex» | 


« aminant in the ſum of Fool. 2 


ere- 
rity « decreed to this examinant by 2 | 
cer- « decrce of the high court of Chan- | 


Jobn Fenſhawe. * cery, dated the 18th day of May 


a 

a c now laſt paſt, pronounced be- = 
2 « fore the ſaid Francis Gibbons be- 'W 
picks « came bankrupt, in a cauſe de- = 
nan, 0 pending in the ſaid court, Co 
erip- « wherein he this examinant is 1 


« complainant, and the ſaid 


in | = 

pay- | « bankrupt is defendant; for | | 
Richard Wood. © which ſaid ſum, &c. [as 1 

date c uſual}. [ 


Charles Meriton. 
Executor 


Firſt Sitting 
Executor (a). 


At, &c. 


Thomas Nugent. (% John Fames of, &c. executor 
| cc of the laſt will and teſtament of 


„Nicholas Bradſhaw, late of, &c. 

« deceaſed, being ſworn, &c. [az 

cc uſual] for which ſaid ſum of, 

John Fenſhawe. “cc. [as uſual] ſave and except 
0 a warrant of attorney dated the 
cc day of June 1768, for 

« confeſſing judgment on a mu- 


c atus in his majeſty's court of 


Richard N ood, Common Pleas at W eftminfler.” | 
Jobn James 


Creditor (b) by judgment. 
At, &c. 


ohn Fenſhawe. George Welp, of, & c. Jeſehh 

5 5 ON Milner. of, o Mary 7 
« of, &c. [as uſual] and ſtill is juſtly and truly 
4 indebted unto theſe examinants, in the ſum of 
.* 85ol. lawful money of Great Britain, before 
« he became bankrupt, for the damages and Ce coſts 
« recovered by theſe examinants, in his majeſtys 
% court of King's Bench at Weſtminſter, in or about 
| « Eaxfter term laſt, againſt the ſaid 
Champion Branfil © bankrupt, in an * 5 upon the 
« caſe, for promiſes, for which 


(a) See fol. 122. 

(5) See fol. 12 5. ; | f 

(c) If the judgment is interlocutory only, the commiſſioners wil 

not allow the plaintiff to add coſts to his debt. See fol, 148, 10 
| 6& ja! 


ofeph 
upp, 
ruly 
1 of 
fore 
coſts 
ſtys 
bout 
ſaid 
1 the 
hich 


rs will 


ſaid 
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„ ſaid ſum of 850/. or any part thereof, theſe ex- 
« aminants have not, nor hath any of them, to 
the knowledge or belief of the other of them, re- 
4 ceived any ſatisfaction or ſecurity whatſoever, 
« ſave and except the ſaid judgment, in the faid 
court of King's Bench, ſigned on or about the 
e ſeventh day of June 1768, and 
Richard Wood. © entered on the roll 862. 

| 1 George Welp. 
Toſeph Milner. 

Mary Jupp. 


If the judgment be on a writ of inquiry, the (a) 
inquiſition muſt be exhibited; if on a verdict, the 
(a) Potea; if on a confeſſion, the judgment paper 
1s to be exhibited ; but lord Hardwicke (b ) ſeems to 
think that a copy of the judgment itſelf ought to 
be produced; if ſo, it muſt be on treble f£x-penny 
ſtamped paper, and examined by the original re- 
cord, for which purpoſe you muſt apply, if it be 
judgment in B. R. to Mr. Wallis, at his office, 
No. 12, Holborn Cour?, Gray's Inn; if it be a judg- 
ment of C. B. you muſt apply to Mr. Stubbs, clerk 
of the treaſury, at his beats in Old Palace Yard, 
Weſtminſter. 5 by e 


Mortgagee e. 


John Fenſhawe. * Jamet Strange of, & ce. [as 
| c uſual} ſave and except one in- 
« denture of mortgage, bearing 


(a) This muſt be underſtood of B. R. for in C B. prothono- 
tary keeps it in order to deliver it over to the clerk of the judgments, 
vhich is not afterwards to be taken out of the office, without leave 
of the court, Reg. C. B. Trin. 13 Geo. 2, 1 

(a) Atk, Rep. 83. 

(c) See fol, 131, 3 
. date 


1 Nu Sitting 


cc date the day of June 

6 1768, for the payment of 4290 

on the 22d day of Auguft 1768, 

Richard Wood. © which ſaid mortgage this er- 
« aminant doth agree to aſſign, 

© and doth hereby ſurrender and 

cc give up for the benefit of the 

ce creditors claiming or ſeeking 

cc relief under the ſaid commiſ- 


oma Life. « fon,” | Jonas Strong, 
On note of hand. 
At, &c. 


Thomas Nugent. E. B. of, &c. being ſwom 
| «© & c. [as uſual] and ſtill is juſtly 
% and truly indebted to this examinant, in the 
« ſum of 890/. and upwards, for money lent by 
« this examinant to the ſaid Francis Gibbons, before 
he became bankrupt, for which ſaid ſum of 
« 8go/. or any part thereof, this examinant hath 
ac not received any ſatisfaction or ſecurity whatſo- 
« ever, ſave the ſeven following promiſſory notes; 
cone dated the 22d of May 1767, under the hand 
of the ſaid Francis Gibbons, whereby he promiſes 
«© to pay to this examinant, or order, one year af 
e ter date 20001 with (a) inte- 

Champion Branfil. © reſt; the other fix promiſſonj 
„ notes are under the hand © 

% one A. F. and made payable to the ſaid Fran: 
% Gibbons, and by the ſaid Francis Gibbons indorſed 
« (6b) to this examinant, and are for the ſeveral and 


(a) Intereſt is not allowable in bankrupt caſes, unleſs it be expreſ) 
mentioned in the body of the note. See fol. 168. | 

(2) Anindorſed note may be proved under the ſeveral commiſſion, 
until the party is ſatisfied his whole debts, See fol. 101, 102. 


cc reſpect 


4p 


Auclii 
orſed 
1 and 


xpreſly 


iſſions, 


2. 
ctire 
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« reſpeCtive ſums following; one dated 19 Septem- 
« ber 1766, for 150. payable ſix months after date 
« another dated 18th October 1766, for gol. pay- 
« able ſix months after date; another 8th Novem- 
« ber, 1766, for 1001. payable four months after 
date; another dated 4th December 1766, for 1151. 
« payable five months after date; and the other 
N tc of the ſaid notes dated 26th of 
Richard Wood. © December 1766, for 1251. pay- 
s able 6x months after _— 2 


By partner. 
: At, &c. 


Thomas Nugent. James Lally of, &c. [as uſual} 
| « and ſtill is juſtly and truly in- 

“ debted unto him this examinant; 

« and George Adams his partner in 

« trade, in the ſum of 20/. for 

« goods ſold and delivered by this 

« examinant, and the ſaid George 

«© Adams in partnerſhip as afore- 


John Fenſhawe. “ ſaid, to the ſaid Francis Gibbons, 


«© before he became bankrupt, for 
«& which ſaid ſum of 20/. or any 
« part thereof, this examinant 
« hath not, nor hath his partner, 
« to his knowledge or belief, re- 
„ ceived any ſecurity or ſatisfac- 
« tion whatſoever.” . 
James Lally. 
Upon a policy of inſurance. 
« 7chn Wilkes of London, Eſq. one of the mana- 
* gers, owners, and agents, of the Liberty priva- 
. teer, 
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cc 
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cc 


teer, being ſworn, &c. [as uſual] and ſtill is juſt. 
ly and truly indebted unto him this examinant 
and others, the owners, captains, officers and 
crews of the ſaid privateer, in the ſum of two 
hundred and twenty-nine pounds ten ſhillings, 
by virtue of a policy of inſurance made out in 
the names of Charles Church and John Lloyd, late 
of London, merchants, ſince deceaſed (who were 
two other of the managers, owns a nd agents 
of the ſaid privateer) and ſubſcribed by the aid 
Francis Gibbons, on or about the 11th day of Fu 
1768, before he became bankrupt, for the ſum 
of three hundred pounds upon goods loaden or 
to be loaden on board the ſhip La Bute, a prize 
taken by the ſaid privateer, but not condemned, 
2 Martin maſter, for a voyage at and from 

cotland, a port in Europe, in the poſſeſſion of 
the crown of Great Britain to London, at 51. per 
cent. premium, and in caſe of loſs to abate two 
pounds per cent. and by the ſaid policy it was and 
is agreed, that the ſaid goods and merchandizes 
ſhould be valued at one hundred and fifty pounds, 
and no other or further proof of intereſt ſhould 
be required than the ſaid policy. And the aſſu- 
rers thereby agreed that the produCtion of the 
ſaid policy ſhould be a ſufficient proof, not only 
of the amount or value of the intereſt as therein 
before agreed, but alſo of the property of the aſ- 


ſured in the ſaid goods, though not condemned, 


without any other evidence whatſoever: and it 
was and is by the ſaid policy further agreed, that 
in caſe the ſhip or cargo were or ſhould be dil- 
poſed of at Scotland, to return four pounds per 
cent. warranted to depart with convoy; and this 
examinant further ſaith, that the ſaid ſhip in the 
due proſecution of her ſaid voyage for Londen, 
was ſtranded on the coaſt of 


« whereof 


, by means | 
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« whereof an average loſs did accrue on the ſaid 
« policy, which ſaid average loſs the other under- 
« writers on the 27th day of Auguſt 1768, adjuſted 
« at ſeventy- ſix pounds ten ſhillings per cent. to pay 
« in a month by ſubſcribing their names to an in- 
« dorſement on the back of the ſaid policy in the 
« words and figures following, (that is to ſay) 
London the 27th of Auguſt 1768, adjuſted an average 
« loſs in this policy at ſeventy-ſix pounds ten ſhil- 
lings per cent. to pay in a month. And this 
« examinant further ſaith, that the ſaid Francis Gib- 
« bons is indebted to this examinant and the other 
« owners, officers, captains and crews of the ſaid 
« privateer, in the ſaid ſum of 229/. 1os. in re- 
„ ſpect of the ſame ſo adjuſted at 76]. 10s. per 
« cent, as aforeſaid average loſs; for which ſaid 
« ſum of 2290. log. or any part thereof, this ex- 


| © aminant hath not, nor did the ſaid Charles Church 


« and John Lloyd deceaſed, or either of them in their 
© reſpective life-times, nor hath any other perſon. 
« or perſons for his or either of their uſe or uſes, 
or for the uſe of any other perſon or perſons in- 
® tereſted in the ſaid policy, to the knowledge or 
belief of this examinant, had or received any ſa- 
* tisfaction or ſecurity whatſoever, fave and ex- 
* cept the ſaid policy.” Fohn Wilkes. 


Creditor on report in chancery. 
At, &C. 


Thomas Nugent. % Daniel Goodyer of, &c. [as 
« uſual]and ſtill is juſtly and truly 
« indebted unto him this exami- 
« nant in the ſum of 100). re- 
« ported due to him from the ſaid 
« Francis Gibbons, by Thomas Cud- 

5 54 | 66 don, 
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& don, Eſq. one of the maſters of 
* the high court of Chancery, as 

Champion Branfil. * by his report dated the 20th day 
% of May laſt, made in a cauſe 
& depending in the ſaid court, 
herein this examinant is com- 
& plainant and the ſaid Francis 
Gibbons is defendant, may more 
« fully appear; for which ſaid 


Thomas Life. * ſum &c. [as uſual.]” 
Daniel Goodjer, 


As the bankrupt appeared and ſurrendered at the 
firſt meeting, there is no occaſion to repeat the 
memorandum thereof, but refer the reader to fol. 327, 
328. but if the bankrupt has not yet ſurrendered, 
nor does at this ſitting, then prepare the following 
memorandum. 


At, Ke. 


&« Memorandum, That we, the major part of the 
&« commiſſoners, named and authorized in and by 
« commiſſion of bankrupt awarded and iſſued, 
c and now in proſecution againſt Francis Gibbons, 
« of, &c. met the day and year, and at the place 
« above-mentioned, purſuant to notice in the Lan- 
& don Gazette for that purpoſe ;z but the ſaid Fran- 
c cis Gibbons did not ſurrender himſelf to us, or 
c make any diſcloſure or diſcovery of his eſtate ot 
effects, or ſend any excuſe why he did not. 

Thomas Nugent, 
Fohn Fenſhawe, 
Champion Branfil. 


If neither the bankrupt ſurrenders, nor an) 


creditor proves or claims a debt at this ſitting, 
which 


at Guildhall. = 


which is not unuſual, this memorandum ſeems 
proper. Fe | 


At, &c, 

« Memorandum, that we the major part of the 
« commiſhoners named and authoriſed, in and b 
« 2 commiſſion of bankrupt awarded and iſſued 
« againſt Francis Gibbons, met the day and year, 
« and at the place aboveſaid, purſuant to ſuch no- 
« tice, nor did any creditor prove or claim any 
Jer debt under the ſaid commiſhon.” - 

Fo Thomas Nugent. 


the | Champion Branfil. 

Richard Wood. © 

275 ä 3 f 

ed, Creditors who may not be able to attend the next 

Ing ſitting, to vote in the choice of aſſignees, and de- 
irous of making over their votes, to ſome other 
perſon, muſt execute a deed for that purpoſe, to the 
following effect: | . FD 

the 


4 by Letter of attorney to vote in the choice of 2 gnees. 


hou, „KNOW ALL Mxx by theſe preſents, that I 
lace Harriet Luther, of, &c. one of the creditors of 

Francis Gibbons of, &c. againſt whom a com- 
* miſſion of bankrupt under the Great Seal of Great 
Britain, hath been awarded and iſſued, Have 
made, ordained, conſtituted, and appointed; and 
by theſe preſents Do make, ordain, conſtitute, 
Hand appoint George Lucas of, &c. my true and 
* lawful attorney for me, and in my name, place 
Hand ſtead, to appear before the commiſſioners . 

| „ | * 


fl. 
an 


tting, 
hich 


(a) The addition of the bankrupt muſt be exactly as in the 
commiſſion, otherwiſe it does not appear that the bankrupt is the 
*tor, and for this defect therefore the commiſſioners will reject it. 
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cc 
cc 
cc 
cc 
cc 
cc 
cc 
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and by the ſaid commiſſion named and autho. 
rized, or the major part of them, at Guildtal, 
London, or elſewhere, at the days and times ap. 
pointed in the London Gazette, for the choice of 


aſſignees of the eſtate and effects of the ſaid Fran. 
cis Gibbons ; and then and there for me, and in 


my name to conſent with whom the monies to 
be received from time to time out of the ſaid 
bankrupt's eſtate and effects, ſhall remain until 
the ſame be divided. And alſo for me, and in 
my name to (a) vote in the choice of one or more 
= or aſſignees of the ſaid bankrupt's eſtate 
and effects, as my ſaid attorney, or the commit. 
honers and creditors then preſent ſhall think 
moſt fit and proper, for the better management, 
getting in, recovering and ſecuring of the faid 

ankrupt's eſtate and effects. And alſo in cafe 
that I the ſaid Harriet Luther ſhould happen to 


be choſen aſſignee under the ſaid commiſſion, at 


60 
66 
40 
cr 
466 


ſuch meeting of the creditors of the ſaid Francis 
Gibbons; then as my ſaid attorney, and for me, 
and in my name, to accept the ſaid truſt, and to 
execute a counter part of the aſſignment to the 
commiſſoners, and further, to act, do, and per- 
form, all and whatſoever ſhall be needful and 
requiſite to be done in, about, or concerning the 
premiſſes. AN p I do hereby ratify, confirm, and 
allow all, and whatſoever my faid attorney ſhall 
lawfully do, or cauſe to be done for me, by vir- 
tue of theſe preſents, and of the power and au- 
thority hereby to him by me given. In wiT- 
NESS whereof 1 the ſaid Harriet Luther have 


hereunto ſet my hand and ſeal this 11th * of 
May 


(a) For letter to attorney to ſign conſent to the commiſſioners cer. 
tifying the Great Seal that the bankrupt hath conformed ; to con- 
ſent to aſſignees their commencing ſuits in equity, &c. and to ſe- 
ceive dividends, 


See fol, 


a 


auſt ru 
ud lett. 
« Mar} 
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« reign lord George the third, & c. and in the year of 


"Wl © our Lord 1169.” . „ 

? x = 8 | Harriet Luther, (L. S.) 

TR | 1 5 8 

in Sealed and delivered (being 

to firſt duly (a) ſtamped) 

ad in the preſence of 

nil . 

a Zaun N 

*. in James 

1 T homas Marye. 

nif- | Hes . | 

ink This letter of attorney muſt be accompanied with 

* an affidavit of its due execution. 

caſe | 
to | FE 

. u Hidavit of the execution of the above letter of at- 

3 | torney, 1 
me, | | 

id to « Join James, f maketh oath, that 

the ne was preſent and did fee Harriet Luther of, 

per. Kc. duly ſign, ſeal, and as her act and deed de- 
and liver the letter of attorney hereunto annexed, 

g * * and that the name Harriet (b) Luther ſubſcribed 
an 


dis the own proper hand-writing of the ſaid Har- 


vir rict Luther, and that the names of this depo- 

d au- f nent, and of Thomas Marye ſubſcribed to the ſaid 

wm letter of attorney, as witneſſes to the execution 
ave 


thereof, are of this deponent's, and of the faid 


day of T homas 
May | | 
IM (On a ingle half-crown, = ; 1 
gers cer- If the party puts her mark inſtead of her name, the affidavit 
to con uſt run thus: “ and that the mark ſubſcribed againſt the ſeal of the 


< rar; of the ſaid Harriet Luther.“ 


e May, in the ninth year of the reign of our ſove- 


* againſt the ſeal of the ſaid letter of attorney, 


. 5 
letter of attorney, hereunto annexed, thereto ſet, is the own pro- 


zer 
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& Thomas. Marye's own proper reſpective hands writ- 


& ing.” 
| TFohn James. 
& Sworn at Saint Edmonds (a) Bury, 

in the county of Suffolk, the 11th 

day of May, in the year of our 

Lord 1769, before me, 

Nicholas Rowe, 

maſter in Chancery (b) extraordinary, 


The above letter of attorney and affidavit muſt be 
exhibited. | | 


Second Sitting at Guildhall. 


As ſome or one of the commiſſioners may happen 
to attend this ſitting, who did not at either of the 
tormer ones, we will here give the proper prece- 
dent on ſuch an occaſion. IS 


Memorandum of the qualifications of tao of the commi|- 
ſioners who have not acled. e 


At, &c. 


Thomas Nugent. . Memorandum, that Richard 

Mood, and T homas Life, gentle- 

„men, being two of the commiſſioners named and - 

« authorized, in and by a commiſſion of bankrupt, 
* awarded and iſſued againſt Francis Gibbons of, &c. 

6 did, before they proceeded to act in the ſaid com- 

& miſſion, 


T 
(lai 
of th 

All 
they 
Me of 


(a) If the place where the affidavit was ſworn, is not inſerted in tit 
jurat, it will not be received, becauſe, for aught appears to the con 
trary, it might have been taken within ten miles of London, and it ſo 
the maſter extraordinary had not authority to ſwear the party, 

( The maſter muſt ſet himſelf out to be a maſter extraordinar 
in Chancery, otherwiſe he will not appear to have any authority * 
take affidavits in that court. | | 


(9) 1 
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« miſſion, reſpectively take the oath of a commiſ- 
« fjoner, Preſcribed and ſpecified, in and by an act 
« of parliament, made and paſſed in the it year 
« of the reign of his late majeſty king George the 
« Second, intituled, An AQ to prevent the com- 
« mitting of frauds by bankrupts,” according to 
« the directions of the ſaid act.“ | 


Witneſs Richard Wood. 
e 7 TY Tomas Life, 
D Clerk to the commiſſion. trek | 
As we have before [fol. 327, 354.] given forms 
of the memorandums, when bankrupt ſurrenders, or 
does not, we will not inſert them here again, but 
only obſerve, that it ſeems proper always to make 
ie 2 memorandum in either caſe. : 
e | SE 
ece- | (a) Claim, 


At, &c. 
amiſ- TT > 
| Thomas Nugent. e it remembered, that Jame, 
% Flockaday of, & c. the day and 
„V year, and at the place above- 
Richard Mood. mentioned, claimed a debt of 
| | 100. as due to 7%n Winning- 
c ton of, &c. from Francis Gib- 


chard 
entle- 


d wil Thomas Life 4 bens the ſaid bankrupt, for goods 
m_ | (6 ſold and delivered.” 5 
bh | 8 f 
4 com- James Hockaday. 


The claimant is not ſworn, and therefore the 
claim will not be ſufficient to intitle him to a ſhare | 
of the dividend till duly proved. 5 


niſſion, 


ted in ti 


on | | 
a All the creditors preſent having proved their debts, 
ty. 3 they proceed to the choice of aſſignees, of this choice 
raorains | 


me of the following memorandum is made. 


R 2 


— Aen. 
(e) See fol, 174. 2 5 
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Memorandum of the choice of aſſignees. 


Thomas Nugent. ** Memorandum, that this be- 

| ing the day appointed in the 
London Gazette, for the choice of aſſignees of 
„c the eſtate and effects of Francis Gibbons of, &c. 
cc the perſon againſt whom the commiſſion of bank- 
© rupt, now in proſecution, is awarded and iſſued, 
„We, whoſe names are hereunto written, being 
© the. major part in value of the creditors of the 
| ce ſaid Francis Gibbons, preſent at 
Richard Ward. this fitting, and who have proved 
our debts to be 101. or up- 

& wards, have choſen, and do hereby nominate and 
& chuſe, John Partridge of, &c. and Charles Dennis 
© of &c. to be aſlignees of the eſtate and effects 
„ of the ſaid Francis Gibbons, and we do hereby 
& deſire the commiſſioners to make an aſſignment | 


& thereof to them accordingly. | 4 
5 (a) Fohn Partridge. . 
& We do accept of the Join Leigh, | 
ſaid truſt, and pro- Mary Combes. 5 
miſe to execute a Abraham Benth, 
counter part of the _ for himſelf and WF « 
aſſignment to the John Mirth. 
commiſſioners,” _ | James Walſh. 
Join Partridge, (a) Charles Dennis. 
Charles Dennis. George (b) Adams, 
for himſelf and 
company. 
& Mem 


(a) But he may not happen to be a creditor, for though an aſſignee 
generally is, it is not at all neceſſary, See Att. Rep. 1 53. pl. 92. 
(5) We apprehend that though this perſon was not the partner who 


actually ſꝛvore to the debt, that yet he has a legal right to _ this 
| . choics 
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« Memorandum, That before the creditors pro- 
« ceeded to the choice of aſſignees, they directed 
| ( that the monies to be received 


Thomas Life. from time to time, as often as 


| | « they amounted to the ſum of 
« 1007. or upwards, ſhould be paid into the hands 
« of Sir Richard Glyn, Bart. and company, bankers, 
« in Lombard. ſtreet, London.“ 


Memorandum of the choice by one creditar onſy, and | 
that by power of attorney. „ 


At, &c. 


Thomas Nugent, © Be it remembered, that this 
« being the day appointed in the 

« London Gazette, by the major part of the com- 
« miſſioners named and authorized, in and by a 
„ commiſſion of Bankrupt awarded and iſſued, and 
“now in proſecution againſt Francis Gibbons of &c. 
for the choice of one or more aſſignee or aſ- 
* ſignees of the ſaid bankrupt's eſtate and effects; 
© #. Samſon Bond, by virtue of a let- 
Richard Wood. ter of attorney, dated 20th of 
EE „May now laſt paſt, from Jonas 
Strong, who hath duly proved a debt of 10J. or 
4 upwards under the ſaid commiſſion, and is the 
major part in value of the creditors now preſent, 
* who have proved debts under the ſaid commiſſion, 
* doth nominate, elet, and chuſe William (a) 
* Twiſt to be ſole aſſignce of the eſtate and effects 


choice, and alſo to ſign conſent to the commiſſioners certifying the 
Great Scal, that bankrupt has conformed ; and he may alſo empower 
aperſon to act ſor the partnerſhip, _ 5 
(a) The attorney may, we apprehend, chuſe his principal aſſignet, 
but then his letter of attorney muſt authorize him ſo to do, and alſo 
w accept the truſt for the principal, See fol, 118. Note (5), | 
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« of the ſaid bankrupt, and doth deſire the ſaid 
| | « commiſſioners to make an aſ- 
Thomas Life, * ſignment to the ſaid Willian 
| « Twiſt accordingly.” “?“ 
| | | Samſon Bond. 
& T do accept, &c. 
William T wiſt.” 


Memorandum of only one creditor, his voting in 
the choice of affignees. © 


At, &c. 


T homas Nugent. Be it remembered, &c. [as be- 
fore] I Luke Cleave who have 

* proved a debt of 10l. or up- 

« wards, under the ſaid commiſ- 

« ſion, and am the major part in 

“ value of the creditors now pre- 

( * ſent, who have proved debts 
Richard Wood. under the ſaid commiſſion, do t 
© nominate, & c. myſelf ſole a'- WM | 

“ fignee of the ſaid bankrupt's 

« eſtate and effects, and do deſire 


„the ſaid commiſſioners to make a 

. 4 an aſſignment thereof to me ac- 4 

Thomas Life. „ cordingly,” Lule Clav, 4 4 
x, 6 

1 do accept, &c, * jel 
Luke Cleave.“ * By 

(c an 


Tf it ſhould happen that no creditor of ſufficient 
value, attends this ſitting, the choice it ſeems mult 
be adjourned to ſome future day, of which due no- 
tice muſt be given in the Gazette. at 

8 em! 


(a) 


this ad 


05 


— 


M 


e a- 
leude. 


Rcient 


1e no" 


Mem! 


Memorandum of the adjournment of the choice of af- 


ſignees. 
At, &c. 


« Be it remembered, & c. [as before to © and ef- 
« feAts” in fol. 361.] no creditor, who had 
proved a debt of 10/. or upwards, under the ſaid 
« commiſſion, voted in the choice of one or more 
« aſſignee or aſſignees of the ſaid bankrupt's eſtate 
„ and effects; we therefore do hereby adjourn the 
4 ſaid choice until T hurſday the (a) N 
« day of next, at ten o'clock in the fore- 
4 noon, at Guildhall, London.” 


Aſignment (b) to aſſignees, after a proviſional aſſign- 


_ ment. 


„ THIS INDEXTURE tripartite, made, &c. B E- 
" TWEEN William Cheſhyre of, &c. gentlemen, of 
* the firſt part; Thomas Nugent, Jahn Fenſbauwe, 
* Eſquires, and Champion Branfil, gentleman, the 
„major part of the commiſſioners named and au- 
„ thorized in and by a commiſſion of Bankrupt, 
* awarded and iſſued, and now in proſecution 
Hagainſt Francis Gibbons of, &c. of the ſecond 
* part ; fohn Partridge of, & c. and Charles Dennis 
* of, &c. of the third part. WHEREAS his ma- 
* jeſty's commiſſion under the Great Seal of Great 
* Britain, grounded upon the ſeveral ſtatutes made 
* and now in force concerning bankrupts, bearing 
date at Weſtminſter, the da of 

%%% | « Oftebr, 

(a) Seven days notice at leaſt ſhould be given in the Gazette of 


tlis adjournment, and the cauſe thereof. | | 
(4) To be engroſſed on a ſingle 25, 6d, ſtampt ſkin of parchment, 
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October, in the year of our Lord 1768, hath been 
* awarded and iſſued againſt the ſaid Francis Cib- 
bon, and directed to Thomas Nugent, 125 Gin- 
* ſhawe, Champion Branfil, Eſquires, Richard Wud 
* and Thomas Life, gentlemen, thereby giving full 
power and authority to the ſaid commiſſioners, 
four or three of them, to execute the ſame com- 
® miſſion, as by the ſame commiſſion, relation 
being thereuito had, more fully and at large it 
* doth and may appear. AND WHEREAS upon 
the execution of the ſaid commiſſion, it appeared 
* to the major part of the commiſſioners, in the 
* faid commiſſion authorized, upon due examina- 
* tion of witneſſes, and other ſufficient proof up- 
„ on oath, that the ſaid Francis Gibbons did, from 
* the month of January 1760, carry on the trade 
and buſineſs of a merchant, by exporting and 
< importing divers kind of goods, and did by fuch 
« trade and buſineſs ſeek and endeavour to get his 
te living, as other merchants uſually do, and in the 
“ courſe of his ſaid trading and dealing, he became 
* indebted unto Charles 7 | 

© of 100 J. and upwards, for goods ſold and deli- 
« vered. AND WHEREAS the ſaid Francis Gibbons 
„ did, in the judgment of the major part of the 
« faid commiſſioners, become bankrupt, to all in- 


« tents and purpoſes, within the compaſs, true 


intent and meaning of the ſeveral ſtatutes made, 
and now in force concerning bankrupts, or with- 
in ſome or one of them, before the date and 
4% ſuing forth of the ſaid commiſſion, and they did 
4% adjudge and declare him bankrupt accordingly. 
« AND WHEREAS the ſaid commiſſioners, parties 
4 to theſe preſents, in further execution of the ſaid 
« commiſſion, and of the ſtatutes therein men- 
© tioned, and by virtue of the ſame, by indenture 

| WE 60 bearing 


Jones of, & c. in the ſum 


&« bearing (a) date tze day ß 1 
« and made or mentioned to be made between the 
« ſaid Thomas Nugent, Fohn Fenſbawe, and Champion 
« Pranfil, of the one part, and the ſaid William 
« Chesſbyre, of the other part, reciting as herein 
« before recited. AND ALSO RECITING, that the 
« ſaid commiſſioners, parties thereto, in further ex- 
„ ecution of the ſaid commiſſion, and of the ſta- 
© tutes therein mentioned, had alſo found out and 
« diſcovered, or it otherwiſe appeared to them, that 
the ſaid Francis Gibbons at the time he became 
« bankrupt as aforeſaid, or afterwards, was poſ- 
« ſeſſed of, intereſted in, or well intitled unto ſun- 
dry goods, wares, chattels, merchandizes, ſtock 
in trade, houſhold ſtuff, implements of houſhold, 
* bedding, plate, linen, and other things, and 
„ that there were alſo divers debts, ſum and ſums 
« of money, due and owing unto the ſaid Francis 
* Gibbons, and his eſtate, from ſeveral perſons. 
* AND ALSO FURTHER RECITING, that the ſaid 
* commiſſioners, parties thereto, thought it ne- 
* ceſſary, for the better preſerving and ſecuring the 
* eſtate of the ſaid Francis Gibbons, to appoint an 
* aſſignee proviſionally of his eſtate and effęcts, 
* until choice ſhould be made, by the major part 
in value of the creditors, of an aſſignee or aſ- 
* ſignees of the eſtate and effects of the ſaid bank- 
* rupt, purſuant to notice to be given in the Lon- 
din Gazeite for that purpoſe. IT was wiT- 
* NESSED, that the ſaid commiſſioners, parties 
* thereto, for the conſiderations therein mentioned, 
* DID thereby appoint the ſaid William Chesſbyre, 
aſſig nee of the eſtate and effects of the ſaid Fran- 
it Gibbons, and DID ALSO, as much as in them 
lay, and they lawfully might, order, bargain, 
| RE R 5 1 4 ſell, 


(a) Date of the proviſional aſſignment, in fol, 332. 
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4 fell, diſpoſe, aſſign, and ſet over, unto the ſaid 
% William Chesſbyre, his executors, adminiſtrators, 
* and aſſigns, all and ſingular the goods, wares, 
© and merchandizes, chattels, ſtock in trade, debts, 
*« ſum and ſums of money, and all other the per- 
* ſonal eſtate whatſoever of the ſaid Francis Gibbon, 
« of which he was poſleſſed, or intitled unto, or 
„% which any other perſon or perſons was or were 
4 poſſeſſed, iN TRUsT for him at the time he be- 
„came bankrupt, or at any time ſince, To HoLD, 
* aſk, demand, ſue for, recover, levy, and receive 
« all and fingular the premiſes fares aſſigned, or 
« mentioned, or intended ſo to be, unto the faid 
% William Cheſhyre, his executors, adminiſtrators, 
4 or aſſigns, IN TRUST for the immediate pre- 
& ſervation thereof, and to and for the uſe, bene- 
« fit, and advantage of all the creditors of the ſaid 
Francis Gibbons, who had then ſought, or ſhould 
* then after in due time, come in and ſeek relic 
& under the ſaid commiſſion, according to the ſe 
« yeral ſtatutes therein mentioned, or ſome or ons 


« of them, and to and for no other uſe, truſt, in * 
« tent, or purpoſe whatſoever, as in and by tal ' 
* ſaid recited indenture, relation being thereuntQl b 
« had, will and may more fully and at large pl © 
% pear. AND WHEREAS the faid William Chil 
« fbyre, did in and by the ſaid recited indenture . d 
« aſſignment, covenant and agree to and with 1, #: 
« faid commiſſioners, parties thereto, their . th 
« ecutors and adminiſtrators, and to and wil 4 
« every of them, that he the ſaid William Cl-/:"I . = 


« his executors or adminiſtrators, or ſome or 0 
« of them, ſhould or would, as ſoon as an aſſigne 
4 or aſſignees of the eſtate and effects of the {i 
„ bankrupt, ſhauld be duly choſen and appointe 

« join with the major part of the commiſſions 
« authorized by the ſaid commiſſion in alem 


al Guildhall. 367 
« all and ſingular the ſaid goods, chattels, debts, 
« ſym and ſums of money, wares and merchan- 
« dizes, and all other the premiſes, in the ſaid re- 
cited indenture aſſigned to him, unto ſuch per- 
« ſon or perſons, as ſhould be duly choſen and 
appointed to be the aſſignee or aſſignees of the 
« eſtate and effects of the ſaid bankrupt, and that 
« he the ſaid William Cheſhyre would deliver up all 
he. « the eſtate and effects of the ſaid bankrupt, as 
« ſhould or might have come to his hands or poſ- 
« ſeſhon, or to the hands or poſſeſſion of. any 
other perſon or perſons, as ſhould be duly choſen 
« afſignee or aſſignees of the eſtate and effects of 
« the ſaid bankrupt, or otherwiſe, as the ſaid com- 
* miſſioners ſhould direct or appoint, as in and by 
the ſaid recited indenture may more fully and at 
« large appear. AND WHEREAS at a meeting of 
« the major part of the commiſſioners, in and by 
the ſaid commiſſion named and authorized, at 
« the Guildhall of the city of London, this 5 
r purſuant to notice in the Londn 
* Gazette, for that purpoſe given, the major part 
« in value of the creditors of the ſaid Francis Gib- 
bons then preſent, and who had proved their 
« debts under the ſaid commiſſion, and whoſe debts. 
« reſpeQtively amounted to ten pounds or upwards, 
did nominate, eleA, and chuſe the ſaid Jen 
* Partridge and Charles Dennis to be aſſignees of 
« the eſtate and effects of the ſaid Francis Gibbons, 
«and deſired an aſſignment thereof to be made to 
them accordingly, by the ſaid William Chesſhyre, 
* and the ſaid commiſſioners: Now THIS InDEN- 
" TURE WITNESSETH, that the ſaid William Cheſ- 
« ſhyre for and in conſideration of the ſum of 105. 
* of lawful money of Great Britain, to him in 
hand paid by the ſaid 7% Partridge and Charles 
Dennis, at or before the ſcaling and delivery of 
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theſe preſents, in purſuance of the above men- 
tioned covenant in the above recited indenture 
mentioned, by the conſent and direction of the 
ſaid commiſſioners, parties to theſe preſents, teſ- 
tified by their being parties to, and ſealing and 
1 hereof, Tee ordered, bargaineg, 
ſold, diſpoſed, aſſigned and ſet over, and by 
theſe preſents DoTH order, bargain, ſell, diſpoſe, 
aſſign and ſet over, unto the ſaid John Partridge 
3 Charles Dennis, their executors and admini- 
ſtrators, all and ſingular the goods, wares and 
chattels, debts, ſum and ſums of money, and 
all other the perſonal eſtate whatſoever of the 
ſaid Francis Gibbons, of which he was poſſeſſed, i * 
or intitled unto, or which any other perſon ot 
perſons was or were poſſeſſed, IN TRUST for him 
at the time he became bankrupt, or at any time 
ſince; AND ALL the right, title, intereſt, pro- 
perty, claim, and demand whatſoever, of him 
the ſaid William Chesſhyre, of, in, or to the ſame, i « 
or any part thereof, as aſſignee of the eſtate and = 
effects of the ſaid Francis Gibbons, AND the ſaid «© 
commiſſioners, parties to theſe preſents, being 
the major part of the ſaid commiſſioners, in and 
by the ſaid commiſſion named and authorized, 
in conſideration of 58. to them or one of them, 
in hand alſo paid by the ſaid 7%n Partridge and 
Charles Dennis, HAVE ratified and confirmed, 
and by theſe preſents po, as much as in the 


lieth, and they lawſully may ratify and confir « 
unto. the ſaid John Partridge and Charles Den © ; 
all and ſingular the ſaid goods, wares, and chat « { 
tels, debts, ſum and ſums of money, and otheſ n 
things, and all the eſtate whatſoever and where 2 


ſoever, of or belonging to the ſaid Francis Gil 
bons, herein before ordered, bargained, ſold, dil 
poſed, aſſigned, and ſet over by the ſaid Willi 
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« Cherſhyre, party hereto; TO HAVE AND TOHOLD, 
« aſk, demand, ſue for, recover, levy, and receive 
« the ſaid goods, wares, and chattels, debts, ſum _ 
« and ſums of money, and other things, and- all 
« the other effects whatſoever of or belonging to 
« the ſaid Francis Gibbons, hereby ordered, bar- 
gained, ſold, diſpoſed, aſſigned and ſet over, or 
hereby mentioned or intended ſo to be, unto the 
% ſaid 7%n Partridge and Charles Dennis, their ex- 
« ecutors, adminiſtrators, and aſſigns, vroN 
* TRUST NEVERTHELESS (that is to ſay) to and 
« for the uſe, benefit, and advantage, of all the 
© creditors of the ſaid Francis Gibbons, who have 
already ſought, or ſhall hereafter in due time 
« come in and ſeek relief by virtue of the ſaid 
„ commiſſion, according to the limitations and di- 
« rections of the ſeveral ſtatutes in that behalf made 
« and provided, and to and for no other uſe, in- 
tent, or purpoſe whatſoever ; AND the ſaid ow 
« Partridge and Charles Dennis do for themſelves, 
« ſeverally and reſpeQively, and for their ſeveral 
and reſpective heirs, executors, and adminiſtra- 
tors, and not the one for the other of them, or 
« for his act or deed, but each for himſelf ſepa- 
e rately, and for his own ſeparate act and deed on- 
« ly 85 covenant, promiſe and agree, to and with 

the ſaid commiſſioners, parties to theſe preſents, 
and to and with every of them, by theſe pre- 
* ſents, that they the ſaid John Partridge and 
Charles Dennis, their executors, adminiſtrators, 
and aſſigns, ſhall and will with all convenient 
ſpeed, by all lawful and equitable ways and 
means, uſe their utmoſt endeavours to recover 
and get in the ſeveral goods, wares and chattels, 
= | | v7 5 | «6 debts, 


0 Aſſignees expreſsly covenant to anſwer only ſeverally. Moſely 
36. | | | | : 
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« debts, ſum and ſums of money, and all the 45 
and effects of the ſaid Francis Gibbons, and after 
poſſeſſion had and obtained of the ſaid goods, 


cc 
40 


* 
* 


the ſaid commiſſio 
or the major part of the ſaid commiſſioners, in 


wares and chattels, debts, ſum and ſums of 
money, eſtate and effects whatſoever, or any 
part thereof, ſhall and will ſell and diſpoſe of 


the ſame, to and for the moſt money and beſt 
price they can get for the ſame ;- AND FURTHER 
that the ſaid Join Partridge and Charles Dennis, 
their executors, adminiſtrators, and aſſigns, ſhall 


and will from time to time, and at all times here- 


after, upon reaſonable requeſt or notice to them 
given for that pR__ render and. give unto 
e 


ers, parties to the 


preſents, 


and by the ſaid commiſſion named and autho- 
rized, and the major part of the commiſſioners 
to be named in and by any renewed commiſſion, 
which may be awarded againſt the ſaid Francis 
Gibbons, at ſuch time and place as they ſhall ap- 

int, a true, juſt, and perfect accompt in writ- 
ing under the hands of the ſaid John Partridge 


and Charles Dennis, their executors, 


and admi- 


niſtrators, of what and how much money and 


other ſatisfaction, they the ſaid John Partridee 


and Charles Dennis, their executors or admini- 
ſtrators, ſhall have had, recovered and received, 
by virtue or means of this preſent deed of aſſigu- 


ment, or otherwiſe, out of the eſtate 
of the ſaid Francis Gibbens, and ſuch 


and effects 
_— or 
ap 


other ſatisfaction, as upon ſuch accompt ſhal 

pear to be had, raiſed and received by the ſaid 
John Partridge and Charles Dennis, their execu- 
tors or adminiſtrators, as they the ſaid John Pu. 
tridge and Charles Dennis, their executors or ad- 
miniſtrators, ſhall and will well and truly pay 0 


cauſe to be paid unto them the ſai 


d commiſ- 
« fonels, 


IL 
« part of the ſaid commiſſioners in and by the ſaid 


66 
« 
« 
(6 
«6 
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ſioners, parties to theſe preſents, or the major 


commiſſion named, or to the commiſſioners to 
de named in any ſuch renewed commiſſion, or 
the major part of them, or to ſuch perſon or per- 
ſons as they ſhall appoint, to the end the ſame 
or other ſatisfaction may be by them the ſaid 
commiſſioners, in and by the ſaid commiſſion 
named and authorized, or the major part of them, 


ordered, diſpoſed, diſtributed, and divided, unto 


and amongſt all and every the creditors of the 
ſaid Francis Gibbons, who have already ſought, 
or ſhall hereafter in due time come in, and ſeek 
relief by virtue of the ſaid commuſſion, accord- 


ng to the limitations and directions of the ſeve- 
ra 


ſtatutes therein mentioned, proportionably 
according to the ſeveral debts, owing to them 
ſeverally and reſpectively from the ſaid Francis 
Gibbons, AND LASTLY, the ſaid John eg i 
and Charles Dennis do hereby for themſetves ſe- 
verally and reſpectively, and for their ſeveral and 
reſpective heirs, executors, and adminiſtrators, 
and not the one for the other of them, or for his 
act or deed, but each for himſelf ſeparately, and 
for his own ee act and deed only (a), co- 


venant, promiſe, and agree, to and with the ſaid 


commiſſioners, parties to thefe preſents, and to 


and with every of them, their heirs, executors, 


ard adminiſtrators, that they the ſaid Jain 


Partridge and Charles Dennis, their executors and 
adminiſtrators, ſhall and will from time to time, 
and at all times hereafter, well and ſufficiently 


ſave, defend, keep harmleſs and indemnified, 
the ſaid commiſſioners, in and by the ſaid com- 


miſſion named and authorized, or in and by any 


« renewed 


() See fol, 369. in Notes, Ati. Rep. go, 
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renewed commiſſion to be named and authorized, 
and alſo the ſaid William Chesſhyre their meſſen- 
gers, agents, ſervants, executors, and admini- 
ſtrators, and every of them, their and every of 
their bodies, lands, tenements, goods and chat- 
tels of, touching, or concerning all and all man- 
ner of action and actions, ſuits, arreſts, troubles, 
coſts, damages, and expences whatſoever, which 
they or any of them ſhall ſuſtain or be put unto, 
for or by reaſon of this preſent deed of aſſign- 
ment, or any other act or acts, thing or things, 
lawfully done or executed by virtue of the ſaid 
commiſſion or the ſaid recited aſſignment, or 
their or any of their lawful intermeddling in any 
of the eſtate or effects of the ſaid Francis Git- 
Bons, IN WITNESS, &c. 


Aſſignment of bankrupt*s eſtate to aſſignees, where m pri- 


viſional aſſignment had been previouſly made. 


41% THIS ISDENTURE made the, &c. BETWEEN 


«c 
60 
60 
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Thomas Nugent, John Fenſbawe, and Chamfim 
Branfil, Eſquires, of the one part; and Jun 


Partridge of, &c, and Charles Dennis of, &c. 


of the other part; WHEREAS his majeſty's com- 
miſſion under the Great Seal of Great Britain, 
grounded upon the ſeveral ſtatutes made and now 
in force concerning bankrupts, bearing date at 
Weſtminſter the day of Oclaber, in the year 
of our Lord 1768, hath been awarded and iſ- 
ſued againſt Francis Gibbons, and directed to 74%. 
mas Nugent, John Fenſhawe, Champion Branfil, E. 
quires, Richard Woed and Thomas Life gentle- 
men, thereby giving full power and authority 


to the ſaid commiſſioners, four or three of them, 


to execute the ſame commiſſion, as by the ſame 
8 | = „ corn: 


at Guildhall. | 373 


I « fully and at large it doth and may appear. AND 
en- « WHEREAS upon the execution of the ſaid com- 
= © miſſion, it appeared to the major part of the 
K*. „commiſſioners in the ſaid commiſſion authorized, 
in. upon due examination of witneſſes, and other 
e * ſufficient | 1 upon oath, that the ſaid Francis 
10 « Gitbons di from the month of Fanuary 1760, 
no, * carry on the trade and buſineſs, of a merchant, 


by buying and ſelling, and by. exporting and 
3 4 e e divers kind of goods, d — ſuch 
5 trade and buſineſs ſeek and endeavour to get his 
„(ling, as other merchants uſually do, and in 
the courſe of his ſaid trading and dealing, he 
ci. became indebted unto Charles Jones of, &c. in 
. * the ſum of 100. and upwards, for goods ſold 
Hand delivered. AND WHEREAS the ſaid Francis 


* Gibbons did, in the judgment of the major part 
jri- MF of the faid commiſſioners, become bankrupt to 
* all intents and purpoſes, within the. compaſs, 


„true intent and meaning of the ſeveral ſtatutes 
EY“ made, and now in force er ping te. 2 


nn or within ſome or one of them before the date 
Join “ and ſuing forth of the ſaid commiſſion, and 10 | 
did adjudge and declare him bankrupt. accord - 


* ingly. AND WHEREAS at a meeting at Guild» 
* hall, London, of the major part of the ſaid com- 


te au given in the London Gazette, the major part of 
year “ the creditors in value of the ſaid Francis Gibbons, 
Fi i- had proved their debts, and whoſe debts did re- 
-. ſpectively amount to the ſum of 101. or up- 
„E- vards, did purſuant to the power and authority 
-ntle- MW 'o them given in and by an act of parliament, 


' paſſed in the fifth year of his late majeſty's 


' mitting of .frauds by bankrupts,” nominate and 
| | TG « chuſe 


« commiſſion, relation being thereunto had, more 
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chuſe the ſaid John Partridge and Charles Donn; 


« to be aſſignees of the eſtate and effects of the ſaid 
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Francis Gibbons, and did requeſt the commiſ. 
ſioners to make an aſſignment thereof to him ac- 
cordingly. Now THIS INDENTURE WITNEs;- 
ETH, that they the ſaid commiſſioners, parties 
to theſe preſents, in purſuance of the ſaid above 
in part recited commiſſion, and of the ſtatutes 
therein mentioned, and alſo for and in conſide- 
ration of the ſum of five ſhillings a-piece to them 
the ſaid commiſſioners, parties hereto, in hand 
reſpectively well and truly paid, before the 
— and delivery of theſe preſents, by the 
ſaid Fohn Partridge and Charles Dennis, the re- 
ceipt whereof is hereby acknowledged, and alſo 
for and in conſideration of the covenants herein 
after reſerved and contained on the part and be- 
half of them the ſaid 7%n Partridge and Charles 
Dennis, their executors, adminiſtrators, and aſ- 
figns, to be kept, done, and performed, HA 
ordered, bargained, ſold, aſſigned, and ſet over, 
and by theſe preſents po (as much as in them the 
ſaid commiſſioners lies, and they lawfully may) 
order, bargain, ſell, aſſign, and ſet over unto 
the ſaid Fohn Partridge and Charles Dennis, their 
executors, adminiſtrators, and aſſigns, ALL and 
ſingular the goods, wares, merchandizes, debts, 
ſum and ſums of money, eſtate and effects of 
him the ſaid Francis Gibbons, whatſoever and 
whereſoever, TO HAVE AND TO HOLD, Tecelve, 
and enjoy the ſaid goods, wares, merchandizes, 
debts, ” and ſums of — and all other 


the eſtate and effects herein before ordered, bar- 
gained, ſold, aſſigned, and ſet over unto them 
the ſaid 7%n Partridge and Charles Dennis, their 
executors, adminiſtrators, and aſſigns, IN TRUST 


NEVERTHELESS, to and for the uſe, _ and 
| | ; cc 4 van- 


at Cuildiall. 3578 


10 advantage of themſelves, and all and every other 


the creditors of the ſaid Francis Gibbons, who 


« already have, or hereafter ſhall or may in due 
« time come in, and ſeek relief under the ſaid com- 


« miſſion, according to the limitations and direc- | 


« tions of the feveral ſtatutes made concerning 
« bankrupts as aforeſaid. Ax they the ſaid John 
« Partridge and Charles Dennis, for themſelves ſe- 
« yerally and reſpectively, and for their ſeveral and 
« reſpective heirs, executors, and adminiſtrators, 
and not the one for the other of them, or for his 


« a& or deed, but each for himſelf ſeparately, and 


« for his own ſeparate act and deed only (a), do 
« covenant, promiſe, grant, and agree to and with 


the ſaid commiſſioners, parties hereto, and to 


« and with every of them by theſe preſents, in 


manner and form following, that is to ſay, that 


they the ſaid John Partridge and Charles Dennis 
their executors, adminiſtrators, and aſſigns, ſhall 
« and will pay, or cauſe to be paid, into the hands 


« of Sir Richard Glyn, Bart. and Co. Bankers, in 
* Limbard-ſireet, London, the monies ariſing by, 


« and to be received from time to time out of the 


"eſtate and effects of the ſaid Francis Gibbons, as 


« often as the ſame ſhall amount to 1001. or up- 


« wards, AND ALso that they the ſaid John Par- 
* tridze and Charles Dennis, their executors, admi- 


* niftrators, or aſſigns, ſhall and will, with all con- 


* venient ſpeed, uſe their beſt means and endea- 


* yours, by ſuit at law or otherwiſe, to recover, 
receive, and get into his or their hands or poſ- 
ſeſſion, all and every the goods, chattels, wares, 
* merchandizes, ſtock, utenſils, debt and debts, 
* ſum and ſums of money, and all other the eſtate, 
effects, things, and other the premiſes hereb 
5 | 27 3 


(a) See fol, 369, 371, in Note, 
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4% aſſigned, or intended ſo to be, and after poſſeſſion 
4% had and obtained thereof, ſhall and will, with 
like convenient ſpeed, make ſale or diſpoſal 
„ thereof, for the moſt money and beſt price, that 
% may or can be reaſonably had and gotten for the 
_ fame. AND ALso that they the ſaid John Par 
c tridge and Charles Dennis, their executors, admi; 
© niſtrators or aſſigns, and every of them, ſhall and 
« will from time to time, and at all times here- 
« after, upon every reaſonable notice or requeſt 
« to him or them given for that purpoſe, accompt 
« to and with the ſaid commiſſioners, parties to 
« theſe preſents, or the major part of the commiſ- 
“ ſioners in and by the ſaid commiſſion named and 
“ authorized, or to be named and authorized by 
ic any renewed commiſſion, againſt the ſaid Francy 
% Gibbons, their executors or adminiſtrators reſpee- 
& tively, at ſuch times and places as they ſhal 
& from time to time direct and appoint, for and 
&« concerning all ſuch monies or other ſatisfaQion, 
& as they the ſaid 7% Partridge and Charles Der- 
& nis, their executors, adminiſtrators or aſſigns, 
« or any of them ſhall have gotten in, recovered, 
& received, or raiſed by virtue of theſe preſents, 
& or otherwiſe, by or out of the eſtate and effects 
« of the ſaid Francis Gibbons, thereby aſſigned, and 
& all ſuch money, or other ſatisfaction, as upon 
& ſuch accompt ſhall appear to have been raiſed, ob- 
& tained, or received, ſhall, and will upon reaſon- 
& able notice and requeſt, well and ſufficiently pay, 
& or cauſe the ſame to be paid in ſuch manner and 
“ form, as the major part of the comm:ſſioners 
& named and authorized, in and by the ſaid com- 
c miſſion, or to be named and authorized, by any 
cc renewed commiſſion, againſt the ſaid Fran! 
&« Gibbons, ſhall, after deduction of all nece{lary 


& coſts and charges, order and direct. To THE 
| | | « END 
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« xxp that the ſame may be diſtributed, divided, 
« ordered and diſpoſed of, proportionably for and 
with towards the payment and ſatisfaction of the debts, 
lg due and owing by the faid Francis Oibbont, to 
« ſuch of his creditors, who have already ſought, 
« or ſhall hereafter in due time come in and ſeek 
Fr · | relief, under the ſaid commiſſion, or any re- 
im:. newed commiſſion againſt the ſaid Francis Gibbons, 
an F and duly prove and aſcertain their ſeveral and 
« reſpetive debts under the ſame, according to 
bel de limitations and directions of the ſaid ſtatute. 
0 AvD LASTLY, they the ſaid Jon Partridge and 


e Charles Dennis, for themſelves ſeverally and re- 
miſ þ ſpectively, and for their ſeveral and reſpective 
ag. heirs, executors, and adminiſtrators, and not 
e one for the other of them, or for his act or 


„ deed, but each for himſelf a pond and for 
his own ſeparate act and deed only, do further 
„ covenant, promiſe, and agree, to and with the 
commiſſioners, parties hereto, and to and with 
*every of them, and their executors and adminiſ- 
" trators, that they the ſaid John Partridge and 
@ Charles Dennis, their and each of their executors, 
# adminiſtrators, and aſſigns, ſhall and will from 
time to time, and at all times hereafter, well 
and ſufficiently ſave, defend, keep harmleſs and 
V indemnified, as well the ſaid commiſſioners, par- 
* ties to theſe preſents, in and by the ſaid commiſ- 


* ſion named and authorized, as the commiſſioners 
par, by any renewed commiſſion, to be named and 
ana authorized, their and every of their meſſengers, 
nen agents, and ſervants, who have been by them or 
om- (any of them employed, in or about the execu- 
any tion of the ſaid commiſſion; and their, and every 


1 of their heirs, executors, adminiſtrators, bodies, 
l) | Foods, and chattels, lands, tenements, and every 
- 11; of them, of, from, and againſt all and all man- 
END N e EN 
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64 ner of actions, ſuits, troubles, charges, damages, 

* and expences whatſoever, that ſhall or may be 
& at any time or times hereafter ariſe, happen, Wil P 
„ or come unto them the ſaid commiſſioners, o 0 
cc any or either of them, or any or either of their Fa 
cc meſſengers, agents, ſervants, heirs, executor, 
cc or adminiſtrators, for, or by reaſon, or means 


cc of this preſent deed of aſſignment, or any other 
ec act, matter, or thing, by them, or any of them, l 
& lawfully ated or done, by virtue of the aid 0 
& recited commiſſion, or any renewed commiſſion; | 

( 


< or by their or any of their lawful intermeddling 
c in the eſtate or effects of the ſaid Francis Gibb, Fat 


< IN WITNESS, &c.“ . 
Before ſtat. 5 Geo, 2. c. 30. there uſed to be a Sl 
ſchedule to this aſſignment; but by ſe&. 42. of thai 
act, there ſhall be none. See fol. 191. f . 
| | EE | | to 
Charles Jones, the petitioning creditor of Francis Gib-¶ ju 
bons, bankrupt, debtor to James Browne, for Ha 
coſts of ſuing out and proſecuting a commiſſim Hie 
| bankrupt againſi the ſaid Francis Gibbons. | th 
EO Dran 

Attending the petitioning creditor for in- : 6 
5 2 _ — R ls) 
rawing and engroſſing affidavit (a) o Sh 
Sel; duty,” and aath , 
Bond to the Great Seal and duty (5) o 6 O©®ſlcitio 

| Le 
| | am 
(a) If the affidavit is made by ſeveral creditors, the ſolicitor | _ 
to be allowed more according to the extraordinary length occaſionec be 
thereby. 


(3) This bond is charged by the ſolicitor as well as by the fecre- 
tary of bankrupts, the ſolicitor hath a right to prepare this bond, but 
not chuſing to litigate the matter with the ſecretary, nor he with the 
folicitor, they both agree that tbeir client ſhall pay for it raoice, 


; 5 | 2333 
Petition to Great Seal for commiſſion 0 14 0 
Paid for commiſſion — (a) 11 1 2 
en Glicitor's fee on ſuing it out 1 
paid ſheriff's officer attending to prove) ; : 
bankrupt's arreſt — 1.0 
Paid clerk of the papers of the King's 
Bench priſon attending to prove how 
long bankrupt had been detained in the 5 


cuſtody of the marſhal of that priſon 

ſor clerk of the papers of the Fleet pri- | 

ſon] ue | 
Paid commiſſioners 20 8. a piece at 


bankrupt — — | 
olicitor attending with the commiſſion 5 
and proceedings — — oe Te Bm 


Pad commiſſioners ſigning certificate that 
party was declared bankrupt, in order 


juſtice of peace, for his apprehenſion 
and commitment. | 
vlicitor preparing ſame and attending 


a) The ſecretary of bankrupt's bill for getting the commiſſion 
jalt the Great Seal, ſhould, it ſeems, confiſt of the following ar- 


ticles only, VIZ, | f J. 43. d. 
bond and duty - - - o 6 o 
6 Fetition for commiſſion and duty - - 9 7 
Pet. erctary's fee, and filing affidavit - ED 
dommiſſion and hanaper fee 3 — 418 & 
dane! Private Seal . | _= . . 41 1 0 
atone fenger (if neceſſary) AE CE. 
Office copy of petitioning creditor's affidavit, 1 3 
- ſecte⸗ o length) uſually about — - | $2 
nd, but | DRESS — 


at Guildloht, = 


firſt meeting on party being found 3 o © 


to procure a warrant from a judge or > 3 © 0 


thereon — — 5 3 
Drawing proviſional aſſignment „ 
| | | Ingroſ- 


zith the 5 5 * 


: — SI*E. JC Na s 4. "2%, 
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Ingroſſing and counterpart 9 

Parchment and duty . 

Paid commiſſioners executing the ſame 
Solicitor attending. - 5 


petitioning creditor had proved his 
debt in order to ſee bankrupt priſoner 


Solicitor preparing ſame and attending 


Paid commiſſioners ſigning certificate tak 


mm O - 


Paid commiſſioners on their _ ſitting * z 


Guildiall — — 


Solicitor preparing depoſition and * 
- ceedings 


Paid commiſſioners on ſec -ond bing: at} 


-. Guildhall. - = 
Solicitor preparing depoſitions and pro- 
ceedings - 
Drawing aſſignment two ſkins (being a 
confirmation of the proviſional e 
ment) — — 
Ingroſſing and counterpart — 
Parchment and ſtamp — 
Paid commiſſioners executing the ſame 
Solicitor attending 
Drawing bargain and ſale, two ſkins 
Ingroſſing it in two parts — — 
Parchment and ſtamp - — 
Paid commiſſioners executing the ſame 
Solicitor en - - 


It is not to be ſuppoſed that the ſolicitor vi 
ever have occaſion to make out ſuch a bill of coſts 


as the above, under one and the ſame commiſſion 
it 


— 


— 


wi O bo mw OD 


_D 
<> | 


O OO W O O Q Dn 


12 


— 


© © & - * 
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it is only offered as a precedent, from which may 
de taken the proper charges in almoſt all circum- 
ſtances which can poſſibly happen at this ſtage of 
the proceedings, the ſolicitor therefore will make 
the intended uſe of it, and remember to put dates 
where required. | „„ 

When the bill has been peruſed and allowed by 
the commiſſioners, the ſolicitor muſt underwrite the 
ſollowing order for payment thereon, viz. 55 


At, &c. 


9 280 K 


2d day of June 1767. 


© We whoſe names are hereunto ſubſcribed, be- 
ing the major part of the commiſſioners named 
„and authorized, in and by a commiſſion of 
* bankrupt awarded and iſſued and now in pro- 
„ ſecution, againſt Francis Gibbons of, &c. havin 
© infpe&ted the above bill of charges and diſburſe- 
ments, do tax and aſcertain the ſame at the ſum 
| þ of | And we do hereby dire& and order 
0 


2 
S 


Juin Partridze and Charles Dennis, the aſſignees 
* of the eſtate and effects of the ſaid bankrupt, to 
pay the ſum of 


O0 © & Dm 


out of the firſt 


2 „ monies or effects of the ſaid bankrupt, that ſhall 
2 Abe got in and received under the ſaid commiſſion ; 
16 * Witneſs our hands the day and year, and at the 
5 place above- mentioned.“ | | 

| 9 Thomas Nugent, 

0 Richard Wood, 


7 homas Life. 


© 
— 
= 


Lord Raymond, chief juſtice of the court of King's 
Ench, in an action tried before him, previous to 
lie paſſing of 2 Geo. 2. c. 23. brought by an at- 
ney, for his bills of fees and diſburſements, for 


ſuing 
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ſuing out and proſecuting a commiſſion of bank. 
rupt againſt the aſſignees of a bankrupt, declared 
his opinion to be, upon its coming out in evidence, 
that the bankrupt's effects were appraiſed to more 
than the amount of the attorney's bill; that the 
plaintiff's demand was clearly good againſt the af- 
ſignees, though the bankrupt's effects were not in 
their actual poſſcſſion, becauſe * have a right to 
ſeize them wherever they can find them (a); but 
ſince the above determination, and ſince 2 Geo. 2. 
c. 23. the legiſlature hath declared, that the credi- 
tor who obtains a commiſſion, ſhall, at his own 
coſts, proſecute it until aſſignees be choſen, which 
the commiſſioners ſhall aſcertain, and order the aſ- 
ſignees to reimburſe out of the firſt effects received 
under the commiſſion. See 5 Geo. 2. c. 30. f. 
6. A ſolicitor who carries on ſuits in equity 
or aſſignees of bankrupt, without authority of the 
majority in value of his creditors, bankrupt eſtate 
not liable to the bill of fees and diſburſements for 
ſuch ſuits, but the aſſignees only, and they perſon- 
ally liable (5). | 
Aſſignees of plaintiff's effects under a commiſſion 
of bankrupt, moved to have money paid out of court 
to them, which had been paid therein, on the com- 
mon rule, whereupon plaintiff had procecded to 
trial, and recovered a larger ſum, and afterwards 
became bankrupt: this motion was oppoſed by 
plaintiff's attorney, who ſubmitted, whether he 
who had been the means of obtaining the verdid, 
ought not to be paid the bill of fees and diſburſe- 
ments. Rule to refer bill to be taxed; plaintiff's 


attorney to allow monies reccived by him of plain 
| titt 


(a) See Rayn, Read, on Stat. 2. Geo. 2. ch. 24, ſect. 23. (peſſe 
tuated by ſtat, 30. Geo. 2. c. 19. ſ. 75.) fol. 6g, 
(b) Tr, Att. Rep. 201, pl, 116. | 


* 
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tf in part, and then to be paid out of the monies 
in court, the reſidue by the aſſignees (a). TE 
Stat. 2 Geo. 2. ch. 23. ſect. 23. does not, in 
Mr. Rayner's opinion, “ extend to or affect the 
demands of attornies or ſolicitors, when they 
come for ſatisfaction, in the character of credi- 
* tors under commiſſions of bankrupt; for the pro- 
* hibitory words of the act are, ſhall not commence 
* or maintain any action or ſuit; and it hath been 
determined, that a ſolicitor may take out a com- 
* miſhon of bankrupt for his fees, whilft the bill 
«* is under taxation, by order of reference from 
* the court of Chancery, though the order directs, 
„that all proceedings at law ſhall be ſtayed. Lord 
chancellor King (Moſe. Rep. 27. pl. 13.) being of 
* opinion, that the prohibitory words of the or- 
* der, extended only to bringing of actions, and 
* to common and ordinary proceedings. | 

If the attorney or ſolicitor hath not delivered 
* bill ſigned to his client, previous to the bank- 
* ruptcy, he mutt wait fourteen days before he will 
be able ſo to do, aſſignees being ſeldom choſen 
* ſooner; he muſt alſo wait a month longer after 
* that, before he can be admitted to prove his 
* debt; by this means he loſes the opportunity of 
* objeQing to any fraudulent demand, made on 
* the bankrupt eſtate, and of voting. in the choice 
* of aſſignees, oftentimes privileges of the utmoſt 
* conſequence in bankrupt caſes. 

* Beſides ſtat. 2 Geo. 2. c. 23. ſ. 23. directs, 
* that the aw#ole found due, on the taxation of the 
* bill, be paid, ſo that the order of taxation cannot 
be obtained, unleſs the party applying for the ſame, 
do undertake in writing, previous to the granting 
" luch order, to pay what ſhall be reported due. 

: n 2-- As 


(a) Barret, 145, 146. 
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As equality among creditors is the ve 

* be-all and end-all (in the language of Shakeſpeare) 
of the bankrupt laws, how can the aſſignees ſub- 

« ſcribe to the terms of ſtat. 2 Geo. 2. c. 23? 

« However, if they do undertake to pay what i; 

« due, and afterwards refuſe or negleQ, they are 

5 liable to an attachment; and if they do comyly 

& with their ſaid undertaking, the commiſſioners 
& will not allow that item in their accounts, be- 
& cauſe ſuch allowance is contrary to the expreſs [ 
« words of the order of dividend; therefore the ( 
« afſignees in ſuch caſe will be obliged to ſubmit, 

< either to ſtand committed, or pay perhaps a very s 
« conſiderable ſum of money, out of their own 

& pockets; how agreeable the alternative! V 
„ In ſhort, when the reader hath maturely 
conſidered the different views with which the p. 
&« legiſlature penned 2 Geo. 2. c. 23. and 5 Geo. Ar 
% 2, c 30. he will moſt likely ſubſcribe to our | 


— 


<« opinion, that there is no diſtinction to be made 


* 
* 


« between attornies or ſolicitors, and other cred - iy. 
« tors, in bankrupt caſes; for it is obſervable, that k 
« the firſt act was made in order to prevent the { 


& creditor impoſing upon the debtor, by injoining 


c him from proceeding to recover his demand, until Sun 
& one month after the delivery of his bill; whereas f. 
cc the other act was made in order to prevent the paic 
& debtor impoſing upon the creditor, by permit sum 
ce ting him to proceed to recover his demand, eve a 
ce betore the debt become actually payable, by 
Geo. 2. c. 30. . 22 (a. © 
| George 
(a) 
prepar 
(6) 
warra 


houſe « 

the fir 
c 

to eac! 


(a) The above paſſages with inverted commas, are all extraQe 
from Rayn, Read, on Rat, 2, Geo. 2. p. 71, 72. 


xtra 
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George a the Meſſenger's Bill on the C. 


miſſion againſt Francis Gibbons, 


I 
dummoning and attending the commas 5 
ſioners to coffee-houſe 3 
Paid for room, pens, ink, and paper 250 
Warrant (2) of ſeizure, ſtamp and tin box © 
Executing (6) warrant at bankrupt's houle © 


Coach or horſe hire, what aclually paid, 
if neceſſary 

Smmoning bankrupt to ſurrender, dupli- 
cate thereof, and ſerving fame 

Writing advertiſement, and attending 
Gazette therewith 

Paid Gazette - 3 8 

Appraiſement of the houſhold 3 and 
flock in trade by two (c) perſons, and © 
fair copy of inventory _ 

Warrant to ſummon witneſſes, any 


_— 


commiſſioners to ſign ſame, writing 
ſummons for the witneſſes, and ſerv- 
ing them there with 
Summoning and attending the commiſ- 
ſioners on their firſt ſitting at Guildhall F 
Paid for hall, pens, &c. - 
Summoning and attending commilGoners 
at their ſecond fitting 


S 3 


8 8 


= 


(a) It is the proper buſineſs of the ſolicitor to the commiſſion to 


prepare this warrant, but he very ſeldom, if ever, does. 


6 8 


4. d. 
10 0 
3 © 
5 O 
13 4 
5 

- 

I2 

1 0 
6 8 
6 8 
2: 
6 8 
Paid 


(6) In this charge is included the keeping poſſeſſion the day the 


warrant is executed; and for executing the warrant in any other 
houſe or place, beſides the firſt, (including the keeping the poſſeſſion. 


the firſt day) for each place, 65 8d. 


(c) For each day they are neceſſarily employed | in l ſame, 


to each of them 108. 6d. 
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Paid for hall, pens, &c. - — 0 3 
Poſſeſſion (a) ſixteen days, at 58. each day 4 
Summoning and attending the commiſ- 
O0 


ſioners at coffee-houſe, to execute 6 9 
aſſignment - | 
Paid for rooms, pens, &c. - 1 £ 
Same to execute bargain and ſale o 9 8 


There muſt be proper dates, and the like order 
of the commiſſioners for payment, as on the clerk 
to the commiſſion's bill; mutatis mutandis. 


Memorandum of executing aſſignment, and fel. 
tling the ſolicitors and meſſenger*s bills, 


At, &c. 


„% Memorandum, That we, whoſe names are 
© hereunto ſubſcribed, being the major part of 
„ the commiſſioners, named and authorized, in 
« and by a commiſſion of bankrupt awarded and 
“ iſſued againſt Francis Gibbons of, &c. met the 
« day and year, and at the place abovemen- 
« tioned, and examined and executed an aſlign- 
ment of the ſaid bankrupt's eſtate and effects, 
„to Join Partridge of, &c. and Charles Dennis 
„of, &c. being the aſſignees choſen under ;he 
« ſaid commiſſion; and at the ſame time taxed 
« and ſettled [or aſcertained or allowed] the peti- 

| l | „s tzoning 


(a) And for keeping poſſeſſion of the bankrupt's effects, in every 
ſuch other houſe or place beſides the firſt, for each day after the 
day of ſeizure to the day of the choice of aſſignees, incluſive, in- 

cluding what the meſſenger pays his man, 3s, 4d. 


« 
«6 


«6 
«6 
66 


2 2 . 2 22 222 HD ee. 2 2e 
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« tioning creditor's charges and expences of ſuing. 
„out and proſecuting the ſaid commiſhon to this 
« time, viz. the ſolicitor's bill at the ſum of 
« and the meſſengers bill at the ſum of 
making together the ſum of * 


Thomas Nugent, 
Richard Wood, 
T homas Life. 


Aſſignment from the commiſſioners to new aſſignees, the 
farmer ones being removed (at their own dire ) by 
order, and after a temporary aſſignment had originally 
been made. Es e 


« Tas Indenture tripartite, made the day 
of in the ninth year of the reign of our 


ſovereign lord George the third, by the grace of 
God of Great Britain, France and Ireland, king, 
defender of the faith, &c. and in the year of our 
Lord 17 . Between Fohn Partridge of | 
and Charles Dennis of of the firſt part, Thomas 
Nugent, Ton Fenſhawe, and Champion Branfil, eſ- 
quires, being the major part of the commiſſion- 
ers named and authorized in and by a commif- 
hon of bankrupt, awarded and iſſued forth againſt 
Francis Gibbons of of the ſecond part, Andrew 
Finch of of the third part. WRHERTAS a 
commiſſion of bankrupt under the great ſeal of Great 
Britain, bearing date at Weſlminſter, the day 
of 17 grounded upon the ſeveral ſtatutes 
made, and now in force concerning bankrupts, or 
ſome or one of them, hath been awarded and iſſued 
forth againſt the ſaid Francis Gibbons, directed to the 
ſaid Thomas Nugent, Jon Fenſhawe, and Champion 
Lranfil, together with Richard Wood and T homas Life, 
7 — 4 gentlemen, 
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gentlemen, thereby giving full power and authority 
to the ſaid commiſſioners, four or three of them, 
to execute the ſame, as in and by the ſaid com- 
miſſion, relation being thereunto had, doth more 
fully and at large appear: AND WHEREAS the ſaid 
Thomas Nugent, fohn Fenſhawe, and Champion Branfl, 
being the major part of the ſaid commiſſioners in 
the ſaid commiſſion named and authorized, having 
begun to put the ſaid commiſſion into execution, 
upon due examination of witneſſes, and other good 
proof upon oath before them had and taken, found, 
or it otherwiſe appeared to them, that the ſaid 
Francis Gibbons, for ſeveral years before the date 
and ſuing forth of the ſaid commiſſion exerciſed and 
followed the trade or buſineſs of a merchant, and 
ſought and endeavoured to get his living thereby, 
as Others of the ſame trade or buſineſs uſually do; 
and that he the ſaid Francis Gibbons, before the date 
and ſuing forth of the ſaid commiſſion, became in- 
debted to Charles Fones, of in the ſum of 100% 
and upwards, and being ſo indebted, he the ſaid 
Francis Gilbons did, in the judgment of the major 
part of the commiſſioners in the ſaid commitſion 
named, become bankrupt to all intents and purpoſes, 
within the true intent and meaning of the ſeveral 
ſtatutes in the ſaid commiſſion mentioned, ſome or 
one of them, and they declared him bankrupt ac- 
cordingly. AND WHEREAS the ſaid commiſſioners, 
parties to theſe preſents, in further execution of the 
ſaid commiſſion, and of the ſtatutes therein men- 

tioned, and by virtue of the ſame, by indenture 
bearing date the (a) day of made between 
the ſaid Thomas Nugent, John Fenſhawe, and Ciampion 


Branfil, of the one part, and William Chesſbyre of 


of the other part, for the conſideration therc- 
in 


(a) Date of the proviſional aſſignment, which ſee in fol, 332. 
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in mentioned, did BN much as in them lay, and they 
lawfully might, order, bargain, ſell, diſpoſe, aſſign, 
and ſet over, unto the ſaid William Chesſbyre, his 


executors, adminiſtrators, and aſſigns, all and ſin- 


cular the goods, wares and chattels, debts, ſum and 
ſums of money, and all the perſonal eſtate what- 
ſoever of the ſaid Francis Gibbons, of which he was 


poſſeſled or intitled unto, or of which any other per- 


ſon or perſons was or were poſſeſſed, in TRUST for 


him at the time he became bankrupt, or at any time 


ſince. To HOLD, aſk, demand, ſue for, recover, 
levy, and receive, all and ſingular the premiſſes 
thereby aſſigned, or mentioned, or intended ſo to be, 
unto the ſaid William Chesſbyre, his executors, ad- 


miniſtrators, and aſſigns, IN TR USH for the imme- 


cate preſervation thereof, and to and for the uſe, 
benefit and advantage of all the creditors of the ſaid 


Francis Gibbons, who had then ſought, or ſhould 


then after in due time come in and ſeek relief, under 
the ſaid commiſſion, according to the ſeveral ſtatutes 
therein mentioned, or ſome or one of them, and to 
or for no other uſe, truſt, intent or purpoſe what- 
foever, as in and by the ſaid recited indenture, rela- 


tion being thereunto had, will and may more fully 


and at large appear. AND WHEREAS the ſaid 
William Chesſhyre, did, in and by the ſaid recited in- 
denture of aſſignment, covenant and agree, to and 
with the ſaid commiſſioners, parties thereto, their 
executors and adminiſtrators, and to and with every 
of them, that he the ſaid William Chesſhyre, his ex- 
tcutors or adminiſtrators, or ſome or one of them, 
thould and would, as ſoon as an aſſignee or aſſignces 


of the ſaid bankrupt's eſtate and effects ſhould be 


duly choſen and appointed, join with the major part 
ot the commiſſioners named in the ſaid commiſſion, 
in aſſigning all and ſingular the ſaid goods, chattels, 
gebts, ſum and ſums of money, wares and mcr- 
| 85 u -:-Chandives, 
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chandizes, and all other the premiſſes in the ſaid re- t 
cited indenture aſſigned to him, unto ſuch perſon or b 
perſons, as ſhould be duly choſen and appointed to t 
be the aſſignee or aſſignees of the ſaid bankrupt's h 


eſtate and effects, and that he the ſaid William Cheſ- i; 
ſpyre, would deliver up all the eſtate and effects of t 


the ſaid bankrupt, as ſhould or might have come to w 
his hands or poſſeſſion, or to the hands or poſſeſſion a1 
of any other perſon or perſons, Id TRUST for him, g 
or for his uſe, unto ſuch perſon or perſons, as ſhould ti 
be duly choſen aſſignee or aſſignees of the ſaid bank- w 
rupt's eſtate or effects, or otherwiſe, as the ſaid com- ti 
miflioners ſhould direct or appoint, as in and by the al 
ſaid recited indenture may more fully and at large de 
appear. AND WHEREAS at a meeting of the major ſh 
part of the commiſſioners, in and by the ſaid com- aſl 
miſhon named and authorized, at the Guildhall, of 60 
the city of London, the day of purſuant be 
to notice in the London Gazette, for that purpoſe an 
given, the major part in value of the creditors of in 
the ſaid Francis Gibbons then preſent, and who bad ha 
proved their debts under the ſaid commiſſion, and De 
whoſe debts reſpectively amounted to ten pounds or ful 
upwards, did nominate, ele& and chuſe, the ſaid Pa 
2m Partridge and Charles Dennis, to be the aſſignecs ſa 
of the eſtate and effects of the ſaid Francis Gibbon, of 
and deſired an aſſignment to be made thereof o ſoc 
themaccordingly by the ſaid William Chesſhyre, ard Fr, 
the ſaid commiſſioners. Ax D WHEREAS by («BW ol: 
indenture tripartite, bearing date the day o /ia: 
made between the ſaid Milliam Chesſhyre of Wl J. 

the firſt part, the ſaid commiſſioners, parties hereto, | adr 
of the ſecond part, the ſaid Fohn Partridre and TH 
Charles Dennis of the third part, the ſaid Milian of 
Chesſbyre for the conſideration therein mentioned, ' — 
the ue 

ſaic 


(a) Viz, the aſſignment after a temporary, which ſee in fol, 357. 


at Guildhall. „ 46 
the conſent and direction of the ſaid commiſſioners, 
parties hereto, teſtified by their being made parties 
to, and ſealing and delivering thereof, Dip order, 
hargain, ſell, diſpoſe, aſſign, and ſet over, unto the 
ſaid Jan Partridge and Charles Dennis, their execu- 
tors, and adminiſtrators, all and ſingular the goods, 
wares, and chattels, debts, ſum and ſums of money, 
and all the perfonal eſtate whatſoever of the ſaid 
Francis Gibbons, which he was poſſeſſed of or in- 
titled unto, or which any other perſon or perſons 


was or were poſſeſſed of, IN TRUST for him at the 


time he became bankrupt, or at any time ſince; and 


all the right title, intereſt, property, claim, and 


demand whatſoever of him the faid Milliam Ches- 


ſbyre of, in, or to the ſame, or any part thereof, as 
aſſignee of the eſtate and effects of the ſaid Francis 
Gibbons, and the ſaid commiſſioners, parties thereto, 


being the major part of the ſaid commiſſtoners in 
and by the jaid commiſſion named and authoriſed 
in conſideration of 5s. to them, or one of them, in 
hand alſo paid by the ſaid 7%n Partridge and Charles 
Dennis, did as much as in them lay, and they law- 
tully might, ratify and confirm unto the ſaid John 
Partridge and Charles Dennis all and ſingular the 
ſaid goods, wares, and chattels, debts, ſum and ſums 
of money, and other things, and all the eſtate what- 


ſoever and whereſoever, of and belonging to the ſaid 


Francis Gibbons therein before ordered, bargained, 


(old, diſpoſed, aſſigned and ſet over by the ſaid Wil- 


liam Chesſbyre, party thereto; To HO D to the ſaid 
Jain Partridge and Charles Dennis, their executors, 


adminiſtrators and aſſigns, UPON TRUST NEVER= 
THELESS, to and for the uſe, benefit, and advantage, 
of all the creditors of the ſaid Francis Gibbons, who 
had then already ſought, or ſhould thereafter in 
due time come in and ſeek relief by virtue of the 
laid commiſſion, according to the limitations and 

| directions 
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directions of the ſeveral ſtatutes in that behalf made 
and provided, and to and for no other uſe, intent 
or purpoſe whatſoever, as in and by the ſaid laſt 
recited indenture of aſſignment, relation being 
thereunto had, may more fully and at large ap- 
pear. AND WHEREAS, by an order of the preſent 
lord high chancellor of Great Britain, made on 
the day of inſtant, founded upon the 
petition of _ and creditors of the 
ſaid Francis Gibbons, preferred to the ſaid lord 
chancellor, his lordſhip upon hearing the ſaid 
petition read, and what was alledged by the counſel 
for the ſaid petitioners, and by conſent of the coun- 
ſel for the aſſignees, the ſaid John Partridge and 
Charles Dennis, did, (amongſt other things) order 
that the ſaid John Partridge and Charles Dennis, at 
their own deſire, ſhould be diſcharged from being 
aſſignees of the ſaid bankrupt's eſtate and effects, and 
that the major part of the ſaid commiſſioners named 
in the ſaid commiſſion ſhouid cauſe due notice 
forthwith to be given and publiſhed in the Londin 
Gazette, appointing a time and place for the credi- 
tors of the ſaid Francis Gibt;ns to meet, in order 
to proceed to the choice of a new aſſignee or aſ- 
| ſignees, in the room of the ſaid John Partridge and 
Charles Dennis, and that the creditors of the ſaid 
bankrupt, who ſhould be preſent at ſuch meeting, 
ſhould proceed to ſuch new choice accordingly, and 
that after ſuch choice, the major part of the ſaid 
commiſſioners ſhould make and execute a new at- 
ſignment of the eſtate and effects of the ſaid bank- 
rupt, remaining unreccived and not diſpoſed of, to 
ſuch perſon or perſons, who at ſuch meeting ſhould 
be choſen ſuch new affignee or aſſignees, and that 
the ſaid Jen Partridge and Charles Dennis ſhould 
join in the ſaid aſſignment, to the ſaid new aſſignee 
or aſſignecs, as by the ſaid in part recited 2 re- 

ation 


F 


lation being thereunto alſo had, may more fully and 
at large appear. Ax D WHEREAS in purſuance of 
the ſaid in part recited order, notice in the London 


Cazette of the day of this inſtant was 
duly given, purporting that the commiſſioners in- 
tended to meet on the day of this inſtant 


at four of the clock in the afternoon, at 
Guildhall, London, in order to proceed to the choice 
of new aſſignees, in the room of the ſaid Jon Far- 
tridge and Charles Dennis: AXD WHEREAS the 
commiſſioners, parties to theſe preſents, in obedience 
to, and in purſuance of the ſaid order, and likewiſe 
of the ſaid notice ſo given in the London Gazette 
as aforeſaid, met at the Guildhall of the City of Lon- 
dn, this day of in order to chuſe an aſ- 
ſignee or aſſignees of the ſaid bankrupt's eſtate and 
effects, and the major part of the creditors of the 
ſaid Francis Gibbons preſent, and who had proved 
their debts under the ſaid commiſſion, and whoſe 
debts reſpectively amounted to ten pounds or up- 
wards, did nominate, elect, and chuſe the ſaid An- 
drew Finch to be the ſole aſſignee of the eſtate and 
effects of the ſaid Francis Gibbons, remaining unre- 
ceived and not diſpoſed of, in the room of the ſaid 
Ton Partridge and Charles Dennis, Now THis 
INDENTURE WITNESSETH, that the ſaid John Par- 
tridge and Charles Dennis, in obedience to, and in 
purſuance of the ſaid recited order, and in conſider- 
ation of the ſum of 10s. of lawful money of Great 
Britain, to them in hand paid by the ſaid Andrew 
Finch, at or before the ſealing and delivery of theſe. 
preſents, the receipt whereof is hereby acknowledg- 
ed, and alſo in conſideration of the covenants herein 
after, on the part and behalf of the ſaid Andrew Finch, 
his executors, or adminiſtrators, to be performed by 
the conſent and direction of the ſaid commiſſioners, 
parties to theſe preſents, teſtified by their being made 

. 8 | | parties 
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parties to and ſealing and delivering hereof, h, 

ordered, bargained, ſold, diſpoſed, 8 — fe | 
over, and by theſe preſents, po order, bargain, ſel f 
diſpoſe, aſſign, and ſet over, unto the ſaid Andrew } 
Finch, his executors and adminiſtrators, all and ſin- { 


gular the goods, wares, chattels, debts, ſum and ſum; 6 
of money, and all the perſonal eſtate whatſoever, of t 
the ſaid Francis Gibbons, of which he was poſſeſſed t 
or entitled to, or which any other perſon or perſons, a 
was or were poſſeſſed of, in truſt for him at the time { 
he became bankrupt, or at any time ſince, and all h 
the right, title, intereſt, property, claim, and demand h 
_ whatſoever, of them the ſaid 7% Partridge and tl 
Charles Dennis, of, in, or to the ſame, or any pan a 
thereof, as aſſignees of the eſtate and effects of the tt 
ſaid Francis Gibbons, and the ſaid commiſſioners, par- m 
ties to theſe preſents, being the major part of the ve 
ſaid commiſſioners in and by the ſaid commiſſion ar 
named and authorized, in conſideration of 57. to an 
them, or one of them, in hand alſo paid by the ſaid de 
Andrew Finch, HAVE ratified and confirmed, and by th 
theſe preſents Do, as much as in them lie, and an 


they lawfully may, ratify and confirm, unto the ſaid 90 
Andrew Finch all and ſingular the ſaid goods, wares fn 
and chattels, debts, ſum and ſums of money, and 
other things, and all the eſtate whatſoever and 
whereſoever, of and belonging to the ſaid Francis 
Gibbons, herein before ordered, bargained, ſold, diſ- 
poſed, aſſigned, and ſet over by the ſaid 7% Far- 
tridge and Charles Dennis, parties hereto; TO HAL 
AND TO HOLD, aſk, demand, ſue for, recover, levy, 
and receive the ſaid goods, wares, chattels, debts, 
ſum and ſums of money, and all other things, and all 
other effects whatſoever, of, or belonging to the 
ſaid Francis Gibbons, hereby ordered, bargained, ſold, 
diſpoſed, aſſigned and ſet over, or hereby mentioned 


or intended ſo to be, unto the ſaid Andrew fy 
15 


his executors, adminiſtrators, and aſſigns, vroN 
TRUST NEVERTHELESS, to and for the uſe, bene- 
fit, and advantage of all the creditors of the ſaid 


Francis Gibbons, who have already ſought, or 


ſhall hereafter in due time come and ſeek relief 
by virtue of the ſaid commiſſion, according to 
the limitations and directions of the ſeveral ſta- 


tutes in that behalf made and provided, and to 


and for no other uſe, intent, or purpoſe what- 
ſoever : AN p the ſaid Andrew Finch, for himſelf, 
his heirs, executors, and adminiſtrators, doth 
hereby covenant, promiſe, and agree, to and with 


the ſaid commiſſioners, parties to theſe preſents, 


and to and with every of them by theſe preſents, 
that he the ſaid Andrew Finch, his executors, ad- 


miniſtrators, or aſſigns, ſhall and will with all con- 


venient - ſpeed, by all lawful- and equitable ways 
and means, uſe his utmoſt endeavours to recover 
and get in the ſeveral goods, wares, and chattels, 


debts, ſum and ſums of money, and all other 
the eſtate and effetts of the ſaid Francis Gibbons, 


and after poſſeſſion had and obtained of the ſaid 


goods, wares, and chattels, debts, ſum and 


ſums of money, eſtate and effects whatſoever, or 
any part thereof, ſhall and will fell and diſpoſe of 
the ſame, to and for the moſt and beſt value he can 
get for the ſame ; AN D FURTHER, that he the ſaid 


| Andrew Finch, his executors, adminiſtrators, and 


aſſigns, ſhall and will from time to time, and at 


all times hereafter, upon reaſonable requeſt and no- 


tice to him given for that purpoſe, render and give 
unto the ſaid commiſſioners, parties to theſe pre- 
ſents, or the major part of the ſaid commiſſioners 


in and by the ſaid commiſſion named and autho- 


rized, or to the major part of the ſaid commiſ- 
fioners to be named in and by any renewed com- 
miſſion, which may be awarded againſt the ſaid 

| | Francis 


of Guildhall. 395. 
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Francis Gibbons, at ſuch time and place as they 


all appoint, a true, juſt and perfect account in 
writing under the hand of the ſaid Andrew Finch, 
his executors, and adminiſtrators, of what and how 
much money or other ſatisfaction, he the ſaid An- 
drew Finch, his executors or adminiſtrators, ſhall 
have had, recovered, and received, by virtue or 
means of this preſent deed of aſſignment, or other- 
wiſe, out of the eſtate and effects of the ſaid Fran- 
cis Gibbons, and ſuch money or other ſatisfaction, 
as upon ſuch account ſhall appear to be had, raiſed, 
and received by the ſaid Andrew Finch, his execu- 
tors or adminiſtrators, he the ſaid Andrew Finch, 
his executors or adminiſtrators, ſhall and will trul; 
pay, or cauſe to be paid unto them the ſaid com- 
miſſioners, parties to theſe preſents, or the maj 
part of the ſaid commiſſioners in and by the ſaid 
commiſſion named, or to the ſaid commiſſioners 10 
be named in any ſuch renewed commiſſion, or the 
major part of them, or to ſuch perſon or perſons 
as they ſhall appoint, to the end, the ſame or other 
ſatisfaction may be, by them the ſaid commiſſion- 
ers, in and by the ſaid commiſſion named and au- 
thorized, or the major part of them, ordered, dis- 
poſed, diſtributed and divided, unto and amongit 
all and every the creditors of the faid Francis Git- 
bons, who have already ſought, or ſhall hereattcr 
in due time come in and ſeek relief by virtue ct 
the ſaid commiſſion, according to the limitations 
and directions of the ſeveral ftatutes therein men- 
tioned, proportionably according to the ſeveral 
debts owing to them reſpectively from the faid 
Francis Gibbons. AND LASTLY, the ſaid Andrew 
Finch doth hereby for himſelf, his heirs, executors, 
and adminiſtrators, covenant, promiſe, and agree, 
to and with the ſaid commiſſioners, parties to theſc 


preſents, their heirs, executors, and adminiſtra- 
1 tors, 


at Guildhall. - 597 
tors, that he the ſaid Andrew Finch, his executors 
and adminiſtrators, ſhall and will from time to 
time, and at all times hereafter, well and ſuffici- 
ently ſave, defend, keep harmleſs and indemnify, 
the ſaid commiſſioners, in and by the ſaid commiſ- 
fon named and authorized, and alſo the ſaid Join 
Partridge, and Chatles Dennis, their executors, and 
adminiſtrators, and every of them, their and every 
of their bodies, lands, tenements, goods and chat- 
tels, of, and concerning, or concerning all and all 
manner of action and actions, ſuits, arreſts, trou- 
bles, coſts, damages, and expences whatſoever, 
which they or any of them ſhall ſuſtain or be put 
unto, for or by reaſon of this preſent deed of aſ- 
ſignment, or any other act or acts, thing or things, 
lawfully done or executed by virtue of the ſaid 
commiſſion, or the ſaid recited aſſignment, or their 
or any of their lawful intermeddling in any of 
the eſtate of the ſaid Francis Gibbons, IN WIT. 
NESS, &c.“ W 3 | 


The ſolicitor who petitions for the removal of 
aſhgnees, and the appointment of others, muſt, 
previous to the execution of the above ſpecial aſ- 
ſignment, inſert an advertiſement in the London Ga- 
zette of ſuch removal, and alſo of the intended fitting 
to appoint others. | f ET Wis 


Advertiſement on the removal of aſſignees. 


„The commiſſioners in a commiſſion of bank- 
rupt awarded and iſſued againſt Francis Gibbons of, 
c. intend to meet at Guildhall, on (a) | | 
tle -.-: day of when and where 

1 5 the 


100 There muſt be a week's notice at leaſt of this atting. See 
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the creditors of the ſaid bankrupt, who have al. 
ready proved their debts under the ſaid conmif. 
ſion, are to attend in order to chuſe one or more af. 
ſignee or aſſignces of the ſaid bankrupt's eſtate and 
effects, in the room of Fohn Partridge and Charls 
Dennis, the late aſſignees, who have been diſ. 
charged from being affignees by an order of the 
right honourable the lord high chancellor of Great 
Britain (a).“ | 


The aQing commiſſioners under the commiſſion 
are enjoined to cauſe, immediately after the remo- 
val of the former afſigr.ces and the choice of others, 
public notice to be given in two London Gazette, 
that the former aſſignees are removed, and others 
appointed in their ſtead. 3 


Advertiſement on the choice of new aſſignees. 


“ The acting commiſſioners in a commiſſion of 
% bankrupt awarded and iſſued againſt Francis Git- 
bons of, &c. do hereby give notice (b), that John 
& Partridge and Charles Dennis, late aſſignees of the 
« eftate and effects of the ſaid bankrupt, have been 
% diſcharged from being aſſignees, by an order of 
« the right honourable the lord high chancellor of 
« Great Britain, and that Andrew Finch is ap- 
„ pointed aſſignee in their ſtead, and that the faid 
« bankrupt's debtors are not to pay their debts to 
the aſſignees removed,” 5 

ar- 


(a See fol. 179, &c. | | : 

(% By virtue of the ſtat, 5 Geo, 2. c. 30. ſ. 31. Though 4 
act of parliament expreſsly directs that ſuch notice ſhall be inſerte 
in the ,] ö London Gazettes, immediately following the removal of al 
fignees, and the appointment of others, yet we cannot recollect 0! 
having ever met with any ſuch notice, in the Gazette, 
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Bargain (a) and ſale. 
« Tars InvenTURE made the day of 
7 in the ninth year of the reign of our 


« ſovereign lord George the Third, by the grace of 
“God of Great Britain, France, and Ireland, king, 
defender of the faith, &c. and in the year of our 
«Lord 17 between Thomas Nugent, eſquire, 
Richard Wood and Thomas Life, gentlemen, of the 
one part, and John Partridge of, & c. and Charles 
« Dennis of, &c. of the other part: wHEREAS his 
« majeſty's commiſſion under the great ſeal of 
« Great Britain, grounded upon the ſeveral ſtatutes 


made and now in force concerning bankrupts, 


* bearing date at Weſtminſter tale | 
„day of Oober, in the year of our lord 1768, 
* hath been awarded and iſſued againſt the ſaid 
Francis Gibbons, and direQed to Thomas Nugent, 
“Jon 7 Champion Branfil, eſquires, 
& Richard ood, and Thomas Life, gentlemen, 
thereby giving full power and authority, to the 
* ſaid commiſſioners, four or three of them, to 
« execute the ſame, as in and by the ſaid com- 
* miſſion, relation being thereunto had, more fully 
and at large it doth and may appear. AnD 
WHEREAS upon the execution of the ſaid com- 
miſſion, it appeared to the major part of the com- 
miſſioners in the ſaid commiſſion authorized, 
upon due examination of witneſſes, and other 
* ſufficient proof upon oath, before them had and 
* taken, that the ſaid Francis Gibbons did, from 
the month of January, 1760, carry on the trade 
e ; - and 


(a) The original, to be executed by the commiſſioners, muſt be | 
engroſſed on five-ſhillings ſtamped ſkins of parchment; and the coun. - 
terpart to be executed by the aſſignees, on 28, 6d, ſtamped ſkins, 
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and buſineſs of a merchant, by buying and ſell- 
ing, and by exporting and importing divers 
kind of goods, and did by ſuch trade and buſi- 
neſs ſeek and endeavour to get his living, as 
other merchants uſually do, and that in the 
courſe of his ſaid trading and dealing he became 
indebted unto Charles Jones of, &c. in the ſum 
of 100 l. and upwards, for goods ſold and deli- 
vered. AND WHEREAS the ſaid Francis Gibbins 
did, in the judgment of the major part of the 
ſaid commiſſioners, become bankrupt to all in- 
tents and purpoſes, within the compaſs, true 
intent and meaning of the ſeveral ſtatutes made 
and now in force concerning bankrupts, or with- 
in fome or one of them before the date and 
ſuing forth of the ſaid commiſſion, they did ad- 
judge and declare him bankrupt accordingly. 
AND WHEREAS the major part of the ſaid com- 
miſſioners, parties to theſe preſents, in further 
execution of the ſaid commiſſion, and by due 


examination of witneſſes upon oath found, or it 


otherwiſe appeared unto them, that the fad 
Francis Gibbons at the time or times he became 
bankrupt as aforeſaid, was ſerzed, intereited in, 
or intitled unto diverſe meſſuages, lands, tene- 
ments, and hereditaments, ſituate, lying, and 
being at YE =” in the county of 
| | and elſewhere, in the kingdom 0! 
Great Britain. Now THIS INDENTURE WIT- 
NESSETH, that the ſaid commiſſioners, parties to 
theſe preſents, in further execution of the faid 
commiſſion, and by force and virtue thereof, 
and of the ſtatutes therein mentioned, and for 
and in conſideration of the ſum of five ſhillings, 
of lawful money of Great Britain, to them the 
ſaid commiſſioners, in hand well and truly paid 
by them the ſaid John Partridge and Charles Den- 


Vis, 
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« nis, at or before the ſealing and delivery of theſe 
« preſents, the receipt whereof is hereby acknow- 
« ]edged, and alſo in conſideration of the covenants 
« and agreements herein after contained, on the 
« parts and behalfs of them the ſaid John Partridge 
« and Charles Dennis, their heirs, executors, admi- 
&« niſtrators and aſſigns, to be kept, done and per- 
formed, HAVE ordered, granted, bargained, and 
“ fold, and by thefe preſents (as much as in them 
« the ſaid commiſſioners, parties to theſe preſents 
« lie, and oy lawfully may) po order, grant, bar- 
„gain and fell unto them the ſaid Fohn Partridge 
« and Charles Dennis, their heirs, and aſſigns, all the 
« ſaid bankrupts meſſuages, lands, tenements, and 
« hereditaments, AND ALSO all the eſtate, right, 
« title, intereſt, uſe truſt, property, poſſeſſion, be- 
„ nefit, equity of redemption, claim and demand 
« whatſoever, which he the faid Francis Gibbons at 
the time of his becoming bankrupt as aforeſaid 
“ had of, in, or to all and ſingular the ſaid meſ- 
“ ſuages, lands, tenements, hereditaments, and 
“all and ſingular other the premiſſes herein be- 
fore mentioned, and hereby ordered, granted, 
© bargained, and ſold, or mentioned, or intended 
„ ſo to be, with their, and every of their appurte- 
* nances. AND ALso all other meſſuages, lands, 
„ tenements, and hereditaments whatſoever and 
„ whereſoever, which he the ſaid Francis Gibbons 
«© hath purchaſed or obtained for money, or other 
% recompence (a) jointly with his wife, children 
* or child, to the only uſe of him the ſaid Francis 
* Gibbons AND AT.S0 all ſuch ule, eſtate, intereſt, 
right and title whatſoever, which he the ſaid 
Francis Gibbons had of, in or to any meſſuages, 
lands, tenements, or hereditaments whatſoever, at 
| | | «the 


- 
Lg 


(a) See ſol, 184. 
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t the time he became bankrupt as aforeſaid, which 


66 
cc 
cc 
cc 
cc 
cc 


ec he could depart withal; AN p all and ſingular 


other the premiſſes herein before bargained and 
ſold, or mentioned or intended ſo to be, To HAI 
AND TO HOLD ALL and ſingular the ſaid mef- 
ſuages, lands, tenements, and hereditaments, 
with their and every of their appurtenances, unto 
them the ſaid 7% Partridge and Charles Denni, 
their heirs and aſſigns, to and for the only proper 
benefit and advantage of them the ſaid 7% Pur- 


tridge and Charles Dennis, their heirs and aſſigns 


for ever, or according to the ſaid Francis Gibbons, 
his right and intereſt therein, ſubje& to ſuch 
mortgage or mortgages, or other charges and 
incumbrances (if any ſuch there be) as the ſame 
are legally charged with and liable to, Ix 
TRUST NEVERTHELESS for the benefit andad- 
vantage of them the ſaid John Partridge and 
Charles Dennis, and all and every other the credi- 
tors of the ſaid Francis Gibbons, who already have 
come in and ſought relief, or ſhall hereafter in 
due time come in and ſeek relief by virtue of the 
ſaid commiſſion, or any renewed commiſſion, a- 
gainſt the ſaid Francis Gibbons, and duly prove 


and aſcertain their ſeveral and reſpe&ive debts un- 


der the ſame, according to the directions and li- 
mitations of the ſaid ſtatutes, and as to the over- 
plus, if any ſhall be, after payment and ſatisſac- 
tion of all ſuch deht or debts, as ſhall or may be 
proved under the ſaid commiſhon, or any renewed 
commiſſion, againſt the ſaid Francis Gibbons, and 
the charges of ſuing forth and proſecuting the 
ſame, 1N TRUST for the ſaid Francis Gibbons, his 
heirs or aſſigns, according to the ſtatutes, and the 
true intent and meaning thereof. Ax p the ſaid 
Fohn Partridge and Charles Dennis, each of them 
tor himſelf ſeparate and apart, and for his own 


c heirs, 
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J © heirs, executors, and adminiſtrators, acts, and 
« deeds only, and not either of them for the other 
- « of them, his heirs, executors or adminiſtrators, 
nd « acts or deeds, do hereby ſeverally and reſpectively 1 
. « (4) covenant, promiſe, and agree, to and with the | 


« aid commiſſioners, parties hereto, by theſe pre- 
« ſents in manner following, that is to ſay, that each 


„of them the ſaid John Partridge and Charles Den- 

4 « nig, and their reſpective heirs and aſſigns, ſhall 

* « and will, with all convenient ſpeed, uſe their beſt 

of « endeavours, by ſuits at law or otherwiſe, to re- 

Ks © cover and get poſſeſſion of the ſaid meſſuages, 

0 lands, tenements, and hereditaments, and ſhall Fam 
: F « and will after recovery and poſſeſſion had of the ML 
1. „ ſame, or any part thereof, make ſale and diſpoſi- = 
by „tion thereof, with the like convenient ſpeed, to TEAM 
4. * and for the moſt money, and beſt price, he or FOR 
. * they can or may bona fide obtain for the ſame. = 
FR * AND FURTHER that they the ſaid Jon Far- 1 
_ * tridge and Charles Dennis, their heirs, executors, 

* Hand adminiſtrators, ſhall and will from time to 

is « time, and at all times hereafter, upon reaſonable 

5. * requeſt or notice to them given for that purpoſe, 

_ * under the hands of the commiſſioners by the ſaid 

kay * commiſſion, or any renewed commiſſion autho- 

. * rized as aforeſaid, or the major part of them, ren- 

. der and give unto the ſaid commiſſioners, by the 

* * ſaid commiſſion, or any renewed commiſſion, au- 

be * thorized as aforeſaid, or the major part of them, a 

od * juſt and true account of all and every ſuch ſum 

* * and ſums of money, or other ſatisfaction, which 

bs „they the ſaid John Partridge and Charles Dennis, 

TH * their heirs, executors or adminiſtrators reſpec- 

bs * tively, ſhall or may have received, obtained, or 

10 * raiſed by virtue of theſe preſents, or by means of 5 

'm . 8 * this 

vn (a) Or thus : for themſelves ſeverally, and not jointly, or one 

fS, for the other, or for the heirs, executors, or adminiſtrators, or for 


the act or deed of the other, doth covenant, &c, 
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& this preſent deed of bargain and ſale, out of the 
& ſaid Francis Gibbons's eſtate hereby bargained and 
% ſold, and all ſuch monies or other ſatisfaction, 
as ſhall appear to be ſo by them reſpectively re- 
4 ceived, had, obtained, or raiſed by them, as afore- 
e ſaid, they the ſaid Join Partridge and Charles 
Dennis ſhall and will (after all juſt allowances 


© thereout deducted) upon the like reaſonable re- 


ce 
cc 

« queſt, well and truly pay, ſatisfy and render, or 
& cauſe to be paid, ſatiohied, and rendered, to them 
cc the ſaid commiſſioners authorized, or the major 
c“ part of them, or as they or the major part of 
them ſhall direct or appoint under their hands, 
To THE END the ſame monies or other ſatis 
“ faction, may be by them the ſaid commiſſioners, 
4 in and by the ſaid commiſſion, or any renewed 
4 commiſſion authorized, or the major part of them, 
c, ordered, diſpoſed, diſtributed, and divided, unto 
„ and amongſt all and every the creditors of the 
« ſaid Francis Gibbons, who have already come in 
and ſought relief, or ſhall hereafter in due time 
« come in and ſeek relief by virtue of the ſaid com- 
„ miſſion, according to the limitations of the ſaid 
« ſtatutes therein mentioned, as aforeſaid, to the 
& end the ſame monies and other ſatisfaQtion may 
b“ be anſwered and paid to the creditors ſeeking re- 
lief as aforeſaid, proportionably according to 
4 their ſeveral debts due and owing to them re- 
« ſpectively, from the ſaid Francis Gibbons, accorc- 
ing to the order of dividend, to be made by the 
« ſaid commiſſioners of the ſame, and until ſuch 
% monies ſhall be ſo diſpoſed of, and divided, ſhall 
“ and will pay and depoſit the ſame into the hands 
« of Sir Richard Glyn, Bart. and Co. bankers, in 
« Lomburd-ſtreet, London, as often as the ſame ſhal 
« amount to the ſum of 100, or upwards. And 
they the ſaid 7% n Partridge and Charles Demis 


4 fot 
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« their ſeveral and reſpective heirs, executors, and 


g « adminiſtrators, do further covenant, promiſe, 
e. and agree, to and with the commiſſioners, par- 
* « ties hereto, and to and with every of them, 
1 « and their executors and adminiſtrators, that they 
ez Wl © the ſaid John Partridge and Charles Dennis, their 


« and each of their executors, adminiſtrators, and 


4 « afligns, ſhall and will, from time to time, and 
* * at all times hereafter, well and ſufficiently ſave, 
jor „defend, and keep harmleſs and indemnified, as 
"of W© vell the faid commiſſioners, parties to theſe pre- 
4% W* nts, in and by the ſaid commiſſion named and 
tic. authorized, or by any renewed commiſſion to 


x; (be named or authorized, and their heirs, exe- 

ved cutors, and adminiſtrators, and every of them, 

em * 33 their and every of their bodies, goods, chat- 
7 


nto tels, lands, and tenements, and every of them, 
the their and every of their meſſengers, agents, and 
- in . ſervants, who have been by them, or any of 
ime them employed, in or about the execution of the 
om- WI fd commiſſion, of, from, and againſt all and 
ſaid “all manner of actions, ſuits, troubles, charges, 
* damages, and expences whatever, that ſhail or 
* may at any time or times hereafter ariſe, happen, 
* or come unto them the ſaid commiſſioners, or 
any or either of them, or any of their meſſen- 
gers, agents, ſervants, heirs, executors, or ad- 


re- * ; 

on miniſtrators, for or by reaſon or means of this 
the MW preſent deed of aſſignment, or any other aA, 
Cid matter, or thing, by them, or either or any of 
hall them lawfully acted or done by virtue of the ſaid 
e recited commiſſion, or by their or any of their 
3 10 awiul intermeddling in the eſtate or effects of 
h al the ſaid Francis Gibbons, IN WITNESS, &c. 

nd 1 | TD 

2 'E Memo 


«© for themſelves ſeverally and reſpectively, and for 
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OW  VOAF I 4, 


« by a commiſſion of bankrupt, awarded and if 


are hereunto ſubſcribed, met the day and year, 
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Memorandum of executing bargain and ſale. 


he it remembered, That we the major part of 
& the commiſſioners named and authorized, in and 


„ ſued againſt Francis Gibbons of, &c. whoſe names l 


« and at the place above-mentioned, and examined l 
“ and executed a bargain and ſale of the ſaid bank- 7 


“ rupt's real eſtate to John Partridge of, &c. and m 
& Charles Dennis of, &c. the aſſignees duly choſcn gr 
by the creditors under the ſaid commiſſion.” 


| Thomas Nugent. on 
Richard Modd. 
T homas Life. 4 


If the bankrupt's real eſtate is conveyed to af: « 
ſignees, and one of them dies, this 1s a jointenancy, 
and goes to the ſurvivor; and he alone may ſel 


ſuch eſtate to a purchaſer; but if both die before +7 
any conveyance is made, then the heir at law off mas 
the ſurvivor muſt convey to ſuch new aſſignees, wl; 
the court ſhall appoint, or join with ſuch new ane 
ſignees in the conveyance to a purchaſer. ee 
The bargain and ſale, after it has been executed pov 
by the commiſſioners, muſt be (a) inrolled in ſome i wu 
court of record at Weſtminſter, within (6) fix month tom 
after the date of the deed. endor 
The courts' of record in which it is generally in 
rolled are the Chancery, King's Bench, Common Pleu 
and Exchequer. | 4 
(a) The Aſſignees cannot maintain an action concerning ! Ack no 
bankrupt's real eſtate, till the bargain and ſale is inrolled, See! 3 


190. Note (g)). | 
(5) By ftat, 27, H. 8. c. 36. f, 1. 
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at Guildhall. 40% 
In the court of chancery. 


If it is to be inrolled in chancery, one of the com- 
miſſioners who executed the bargain and ſale muſt 
acknowledge it before a maſter, either at the pub- 
lic office in Symonds Inn, Chancery-lane, or at the 
maſter's houſe; but if a commiſſioner cannot at- 
tend, then one of the witneſſes muſt make an af-_ 
fidavit of the due execution of the deed, which 
muſt be annexed. In this court a fiat is never 
— 5: 3 | 
; When the ſame is acknowledged, the acknow- 
ledgment thereof muſt be wrote at the bottom, or 
on the margin of the deed, in this form: = > 

„This indenture was acknowledged by Themas 
* Nugent, eſquire, therein mentioned, who prayed 
that the ſame might be inrolled, on the _ | 
day of June 1769, before 5 5 

| | Me & Richard Edwards.” 


This acknowledgment muſt be ſigned by the 
maſter, and then the deed muſt be engroſſed on 
rolls of the court, when acknowledged. You take 
the deed to the clerk of the inrolments, whoſe of- 
fce is under the chancery office, in Chancery-lane; he 
provides rolls and inrols the deed, without giving 
you any trouble, except taking the deed to and 
nom the office when inrolled, and the certificate 
endorſed thereon. . : 


| 4 


Fees of Inrolment. 


Officer's Solicitor's 


charge. charge. 
\cknowledging . 8 0 2 6 


1 2 N Inrolling 
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Inrolling for each roll or) = 
preſs, containing golines, > 0 10 0 0 10 0 
and each line 14 words, 


Indorſing and certifying o 5 4 3 


Beſides a fee of half a guinea to the commiſ- 
ſioner who acknowledged the deed, and the charge 
of drawing and engroſſing the affidavit, in caſe no 

- commiſſioner can attend; but the ſolicitor can 
charge nothing more than his own attendances, the 
full tees of inrolment being paid at the office. 


In the king's bench. 


Tf you intend to inroll the deed in this court, 
one of the commiſſioners muſt acknowledge it ei- 
ther in court, or before a judge at his chamber; 
the deed muſt be left with the judge, who with 
his own hand delivers it in open court to the ſecond- 
ary [i. e. the maſter] and defires him to inroll it; 
if in term time, the deed may be got immediately, 
but if in vacation, it muſt remain with the judge 
till the following term; when you get the deed, 
call for as many rolls as you want, at the clerk of 
the dockets, in the King's bench office, or from Bil. 
ling fley, ſtationer in Chancery-lane; you pay four 
pence tor each roll, which is allowed you again on 
carrying in the rolls, and when you have engroſſed 
the deed on the roll, prefixing ſuch one of the fol- 
| lowing preambles as may ſuit the acknowledgment, 
you docket the rolls with the clerk of the dockets, 
who will indorſe the number roll upon the deed; 
but if the deed happens to be of a prior term, then 
call at Mr. Walliy's, at Niſi Prius office, No. 13, 
Helborn Court, Grays Inn, for the number roll, 


Y. 


de 


75 
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vou muſt remember to take with you to the clerk 
of the dockets, the deed, and the rolls, and alſo 


a docket upon a lip of paper to the following ef- 
fect, VIZ. | | e 


« Mich. Term, in the ninth year of the reign of 

| king George the Third. 
„Entries of James Browne, gentleman, one of the 
-. --- attornies, &. Ie 


« An indenture dated, &c. between Thomas Ni- 
« gent, eſquire, Richard Wood and Thomas Life, 
« gentlemen, of the one part, and John Partridge 
* of & c. and Charles Dennis of, &c. of the other 
pat. | 

This officer alſo indorſes a certificate on the 
deed, which done, he returns it to you. | 


Preambles. 


The preamble of the inrolment of a deed, when the ſame 


is acknowledged in court. 


„As yet of Faſter term (as the term. ſhall be) 
Witneſs William lord Mansfield. = 


| (Be it remembered, that on 
England, to wit. J Wedneſday next after 15 days 
|  __ Cof Eafter in this ſame term, 
before our lord the king at Weſtminſter, came 
* Thomas Nugent, eſquire, in his proper perſon, 
* and brought here into the court of our ſaid lord 
the king, then there, a certain indenture, which 
he acknowledged to be his deed, and prayed 
that the ſame indenture, as his deed, might be 
* enrolled of record, before our ſaid lord the 


1 © 70 0 RR. 
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« king at Weſtminſter; and it is inrolled in the 


* following words: To wit, this indenture, &c,” 
(the deed verbatim.) 8 | 
T he preamble where the indenture- is acknowledged be- 
ere the chief juſtice at his chambers, . 
(ge it remembered, That on, a 


England, to wit, J &c, in this ſame term, before 
| our lord the king at e. 
«* minſter, William lord Mansficld, chief juſtice of 
* our ſaid lord the king, aſſigned to hold pleas, 
* before the king himſelf, records, that on the (a 
F | day of | laſt paſt, Thomas 
“ Nugent, eſquire, in his own proper perſon, came 
7 pebore the ſaid chief juſtice at his chambers, ſi- Ac 
« tuate in Serjeant”'s __ in Chancery-lane, and Be 
% brought before the ſaid chief juſtice, then there, In 
« a certain indenture, which he acknowledged to De 
«© be his deed, and prayed that the ſaid indenture, 
« as his deed, might be engroſſed of record, in the 
« court of our ſaid lord the king, before the kirg WM 
« himſelf, at 1 and which ſaid inden- Wl 2 
„ ture the aforeſaid chief juſtice, by his own pro- fc: 
c per hands, now delivers here into court, to be 
« jnrolled in form aforeſaid; and it is inrolled in 
« the following words: to wit; This indenture, 
« Kc.“ and go on verbatim with the deed, copying f 
every word, with the names of the parties fign- WW the 
ing, and making this mark (L. S.) for the ſeals, bis! 
then the atteſtations, receipts, and all other in» Wi Y:/ 
dorſements; and laſtly examine the inrolment with Wi tte: 


the deed, 0 be Ts 1 (the 
The certificate to be indorſed on the decd in- Wi wrot 
judz 


rolled. | 55 


46 Thomas 10 ; 


() The date of the acknowledgment of the deed, 


le 
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« T homas Nugent, eſquire, and otliers, to Jolin 


Partridge and Charles Dennis. 


« Inrolled in the court of our lord the king, be- 
« fore the king himſelf at Weſtminſter, of Mick. 


« Term (as the Term is) in the ninth year of the 


« reign of our ſovereign lord George the third, 


« king of Great Britain, &c.” Roll. 1001. 

Fees of Hirolliment. g 

| Offficer's Attorney's 

charge, charge. 

Acknowledging in court 0 3 0 0 3 © 
Before a judge at his chambers o 8 8 o 8 8 

Inrolling each ſheet 200-4 ee 

1 and carrying * 3 6 5 5 4 


Beſides the commiſſioner's fee for acknowledg- 
ing; the charge of drawing and engroſſing the af- 
fdavit, if neceſſary, and attendances. ; 


In the C Pleas. 


If the deed is to be inrolled in C. B. you carry 
the deed to a judge, either at his chambers or at 
his houſe; or, if in term time, it may be done at 
Weſtminſter-ha!l; one of the commiſſioners muſt 
attend and acknowledge it, the acknowledgment, 
(the officer's warrant for inrolling the deed) is 
wrote on the margin of the deed, generally by the 


Is; 


T4 n 


judge's clerk. The form of the acknowledgment 


* 
1 8 - p %* $20 ou * 3 as g 
— — — 2 2 : 0 * * 7 8 5 
. « * — . —— — — Why 2 —— = 2 
. - ©, yp . 
CY > - 
8 A | l — 2 0 OY Te OE 
2 RE 7 p 4 * p x 1 2 — a 2 1 Is 
I 1 © * — 2 a ** 5 5 > aps % . *. = -- Wn N — 1 
5 . => 3 = — - . — n —— nf Ne Fg \ =” — 34 * . P I 8 
. 2 : T 2 - — — 2 + 2 * p _ 2 — e oy” 
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ö " 2 v 7 8 of - _ , . b 8 2 * — * — 2 = a 8 3 
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* The execution of this deed was acknowledged 
„ (in court) by T. N. (the commiſſioner acknoy- 
«* kedging} party thereto, this ſeventh day of My 
* 1769, before F. E. V.“ (the name of the judge;) 

The deed being properly acknowledged, get the 
rolls from the clerk of the warrants of attorney, 
whoſe office is at No. 6. Clifford's Inn, for which 
you pay nothing, and having engroſſed them your- 
ſelf, and left a ſpace for prefixing the preamble, 
which is done by you, by the clerk of the warrant's 
dictating; for which purpoſe you carry him the 
deed and rolls, who will tndorfe, docket, and in- 
roll the deed immediately, for it is not necefjary in 
this court, as in the King's Bench, for the attorney 
to indorſe the deed, or carry in any docket, the 
| clerk of the warrant being obliged to do all himſelf, 
and alio, if deſired, to ingroſs the deed upon the 
rolls, which is begun in this form. | 

F. N. (the commiſſioner acknowledging) came 
& into his majeſty's court of Common Pleas at Weſt 
% minſter, (if the deed was acknowledged in coun) 
c the day of June, in this ſame term, 
« before Sir William De Grey knight, (the name 
of the judge before whom the acknowledgment 
happens to be taken) lord chief juſtice of the ſaid 
court, (if the deed be not acknowledged in court) 
« and acknowledged this writing following to be his 
« deed, and required the ſame to be inrolled, and it 
« is inrolled in theſe words; to wit, This indenture, 
« &c.” and fo go on with the deed, copying every 
word, the names of the parties ſigning, making this 
mark (L. S.) for a ſeal, and the e receipt, 
and all indorſements, and laſt of all examine the 
inrolment by the deed, carefully reading the deed, 
and not the inrollment. | | | 


Free. 
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Fees of Inrollment. 


Officer's Attorney's 
| 2 3 charge. | charge. + 
Acknowledging in court "0. 0 | 
Before a judge at chambers o 
[ncolling each ſheet ES. 
Docketing and certificate O 


— SG 
0800 
0000 
WW O 
8 00 © 


Beſides the commiſſioner's fee, the affidavit, and 
common attendances. 1 | #2 


In the Exchequer. 


If the inrollment is to be in the Exchequer, you 
carry your deed to your clerk in court, who finds 
rolls and inrolls it himſelf, CCC. 

In caſe the bankrupt happens to be in priſon, on 
meſne proceſs only, (for if he is in execution, the 
commiſſioners muſt attend him there) it may be 
proper to get the commiſſioners to ſign their war- 
rant directed to the keeper of the priſon, to bring: 
the bankrupt before them at the next ſitting, in or- 
der to take his ſurrender and laſt examination. 


T he warrant. 


„ WnrRrAs a commiſſion of bankrupt hath 
been awarded and iſſued againſt Francis Gibbons, 
* of, &c. directed to us whoſe names are hereunto 
* ſubſcribed, and to the other commiſſioners in the 
" ſaid commiſſion named, and he being declared 
i bankrupt, and the day of N 
* inſtant, being one of the days appointed in the 

e T 5 | London 


414 Second Sitting | 
„ Landon Gazette for the ſaid Francis Gibbons to ſur- 


& render himſelf to the ſaid commiſſioners, and we 
« being informed that the ſaid Francis Gibbons is in 
„ your cuſtody upon meſne proceſs, and not in 
* execution: theſe are therefore to deſire you to 
& bring the body of the ſaid Francis Gibbons before 
„ us at Guildhall, in the city of London, on 

4 | next, being the ey day of 
ce inſtant, at four of the clock in the 
tc afternoon, in order to be examined by us, pur- 
“ ſuant to the act or as of parliament made and 
« now in force concerning bankrupts; and this 
© ſhall be your ſufficient warrant. Given under 


« our hands this | day of June, 1769. 

« 'To Benjamin T homas, 

„ eſquire, marſhal Thomas Nugent, 
of the King's Bench Richard Mood. 
« priſon, or to his Tuomas Life. 


„ deputy there.” 


If the bankrupt happens to be in the Fleet priſon, 
then the commiſſioners warrant muſt be directed 
thus; © TO Jon Eyles, eſquire, warden of his 
« majeſty's priſon of the Fleet, or to his deputy 
„ there.” If he is in Newgate, then thus; To 
« the ſheriff of ur and to Richard Akerman, 
« keeper of his majeſty's priſon of Newgate, or to 
« his deputy there.“ If in either of the compters, 
thus; “ To the ſheriffs of Landon, and to 
- keeper of the Paultry, or of Woad-ſirett 
« compter, or to his deputy there.” If in a coun- 
try goal, thus; To eſqſuire, 
„ theriff of the county of and to 
" keeper of the ſaid county goal, or to 
« his deputy there.” 


As 


— — HS. * 


2 
— 


his 
uty 


aan, 
ers, 


rect 
un- 
lire, 
J to 
r to 


As 
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As the bankru Ty not be able to ſurrender, or 

be prepared to finiſh his examination by the next 

ſitting, we will direct him how to enlarge the time 
for theſe purpoſes. _ | | 


The application muſt be by porn to the Great 
Seal, fix (a) days at leaſt, before the Jaſt fitting 
appointed in the Gazette; this petition may be ei- 
ther in the name of the bankrupt, or of his aſ- 
ſignees; the allegations of which petitions are va- 
rious, according to the circumſtances of the caſe, 
We will draw up forms of both ſorts, and leave the 
ſolicitor to uſe ſuch of them as in his judgment and 
ciſcretion belt ſuits his particular purpoſe, * 


„In the matter of To the right honourable 
Francis Gibbons „the lord high chance]- 
* bankrupt.” ( lor of Great Britain,” 
« 'The humble petition of Prancis Cibbons, 
3 bankrupft. bd 


6 Sheweth, | — 

* That a commiſſion of bankrupt under the 
great ſeal of Great Britain, bearing date at Weſt: 
* minſter the day of May laſt, upon the 
* petition of Charles Jones, of High Holborn, in the 
* county of Middleſex, mercer, was awarded and 
* ſued againſt your petitioner, by the name and 
H deicription of Francis Gibbons, of the city of 
landen, merchant, which commiſſion was di- 
* rected to Thomas Nugent, Jon Fenfſhawe, Cham- 
im Branfil, eſquires, Richard Mood, and J Aima 
* Life, gentlemen, as commiſſioners to execute 


« the fame. <p 
"ol 


e) By Nat, 5 Geo, 2, c. 30. ſ. 3. 
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cc 
cc 
60 
cc 
Jos 
46 
cc 
cc 


40 


That your petitioner hath been duly declared 
bankrupt by the major part of the ſaid commiſ- 
ſioners, in and by the ſaid commiſſion named 
and authorized, and by ſummons under their 
hands, and alſo by notice in the London Gazette, 
of Tueſday the day of May 1768, was 
required to ſurrender himſelf to the ſaid commiſ- 
ſioners, or the major part of them, at Guld- 
hall, London, to be examined by them on the 
10th and 20th days of the ſaid month of Fur 
reſpeQively, at four of the clock in the after- 
noon, on each of the ſaid days, touching the 
diſcloſure and diſcovery of his eſtate and effeds, 
and on the 5th day of July laſt, your petitioner 
was by ſuch ſummons 4s notice, required to 
2 his examination under the ſaid commiſ- 
jon. 


„That your petitioner did ſurrender himſelf to 


the ſaid commiſſioners on the ſaid 10th and 20th 
days of Fune laſt, and ſubmitted to be examined 
touching the diſcloſure and diſcovery of his eſtate 
and effects, and to conform himſelf to the ſeveral 
acts of parliament made, and now in force, con- 
cerning bankrupts. 

% That your petitioner is preparing and ſettling 
his affairs in order to make a full and true di- 
cloſure and diſcovery of all his eſtate and effects, 
but your petitioner finds his accompts ſo very 
long, intricate, and perplexed, that he cannot 
poſſibly finiſh the ſame by the time limited b) 
the ſaid commiſſioners ſummons and notice te- 
ſpectively, for that purpoſe.” 


Or thus, 


« THAT your petitioner is ready to ſurrende! 
himſelf to the major part of the commiſſioners 
| 35 En 


E - — 2 b _ a * 1 3 


endet 
onen 
66 in 


« in the ſaid commiſſion named and authorized, on 


« the fifth day of Fuly inſtant, at Guildhall, London, 


« and then and there to make a full diſcloſure and 


« gr; of all his eſtate and effects, but one of 


« the ſaid commiſſioners being in a bad ſtate of 


« health, ſo that he cannot attend to take your pe- 
« titioner's laſt examination, and two others of the 


« ſaid commiſſioners being in the country, ſo far 
« remote from London, that they cannot be had in 
« due time to take ſuch examination, it becomes 
« neceffary for your petitioner to have his time en- 
« Jarged for that purpoſe. .. 


6 Your petitioner, therefore, 

| | *© moſt humbly prays your lord- 
June 1768. * ſhip would be pleaſed to or- 

« Be it as prayed, „ der, that the time for your 
« hereof giving * petitioner's ſurrendering him- 
(a) notice to the “ ſelf to the commiſſioners in 
“ commiſhoners „ the ſaid commiſſion named, 
« forthwith. or the major part of them, 


Camden, C.“ © and for fully diſcloſing and 


&« diſcovering his eſtate and ef- 


* fects, and finiſhing his laſt 
cc examination under the ſaid 
«© commiſſion, as the law in 
« ſuch caſes requires, be en- 
&« larged for the ſpace of forty- 


ce nine days, to be computed 


6 from the day 
SY of | 1769. | 
« And your petitioner (as in duty 
„ bound) ſhall ever pray, &c.“ 


(a) That is, by perſonally delivering to the commiſſioners, or 
leaving at their reſpective houſes or places of abode, an examined 
and true copy of the ſaid petition, with the order of the lord chan- 
cellor thereon, 0 | = ſe 
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418 - Second Sittng | 
It has been thought adviſable, but Ce do not 


think it at all neceſſary) for the bankrupt not to ſur- 
render himſelf till the expiration 15 his apo time, 
0 


in caſe he conceives the commiſſion to be injurious 
to him, or taken out illegally, in this caſe, after 
the allegation that the commiſſion is iſſued, and 
party declared bankrupt thereon, and of the ſeveral 
days and times for his ſurrender, add the following 
allegations, viz. 

we That no debt | is due to the petitioning credi- 
W $08... 

That your petitioner preferred his petition to 
« your lordſhip, praying that the ſaid commiſſion 
“ might be ſuperſeded, whereon many affidavits 
c were filed, but ſuch petition was diſmiſſed with- 
« out prejudice.” 

That your petitioner, hoping that | ſuch com: 
« miſſion would be ſuperſeded, hath not Fade, 


6 adjuſted his affairs.” 


Or thus ; 


& That your petitioner having obtained your 
lordſhip's leave to bring an action at law to try 
the validity of the petitioning creditor's debt, 
and of the act of bankruptcy, pretended to hare 
ce been committed by your petitioner, for that rea- 
c ſon hath not yet ſurrendered himſelf, in order 
& to be examined by, and before the "aid com- 
&« miſſioners, touching the diſcloſure and diſcovery 
& of his eſtate and effects, under the ſaid commu- 


« fjon.” 


«a a 
5D: 


of Guildhall. =; 


„ In the matter of © To the right honour- 

t Francis Gibbons, © able, &c. [as in the 

| « bankrupt.” . *. offer petition.”} ]] 
he humble petition of John Partridge [ ſole afſignee, if 

5 fo] or, 75 838388 aſſignees LEN and 
| effetts of the ſaid bankrupt. „ | 
„„ Sheweth, 8 6•ẽʒr.́ 
2 « That a commiſſion of bankrupt under the 
great ſeal of Great Britain, bearing date at Weſt- 

1 « minſter, the | day of May laſt, upon the 
7 „ petition of Charles Jones, of High-Holborn, in the 
ts county of Middleſex, mercer, was awarded and 


has « iſſued againſt Francis Gibbons, of the city of Lon- 
« Jon, merchant, which commiſſion was directed 
mm to Tomas Nugent, John Fenſhawe, Champion Bran- 
uy « fil, eſquires, Richard Word and Thomas Life, gen- 
« tlemen, as commiſſioners to execute the ſame. .. 
„% That the ſaid Francis Gibbons hath been de- 
« clared bankrupt, by the major part of the ſaid 
« commiſſioners acting under the ſaid commiſſion, 
« and by ſommons under their hands, and alſo 
out Wi © by notice in the London Gazette, on Tuwſday the 
i | day of May 1759, was required to 
« ſurrender himſelf to the faid commiſſioners, ' or 
„the major part of them, at Guild/ull, London, 
„ to be examined by them on the 10th and 20tii 
« days of the ſaid month of Tune reſpectively, at 
“ four of the clock in the afternoon, on each of 
* the faid davs, touching the diſcleſure and diſco- 
very of his eftate 2nd fleas. and on the 5th day 
of Jums laſt, the ſaid banbrupt was by fach ſum- 
„ mons and notice, required to. fnith his (xami- 
* nation, under the {210 commitiion, | 
„ That the ſaid bankrupt, (or the ſaid Frans 
* Gibbans) hath not yet ſurrendered himſclt to the 
t ; *s CON) 
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66 


commiſſroners in the ſaid commiſſion named, or 


to the major part of them, at the ſaid two firſt 


ſittings already had under the ſaid commiſſion, 
and the ſaid bankrupt is now at Paris, in the 
kingdom of France, and intends to ſurrender 
himſelf to the ſaid commiſſion, as your petitioners 
are informed, but will not be able to arrive in 
Londen by the th day of Fuly.” _ 


Or thus: 


e That your petitioners have been duly choſen 


ce 


66 
46 


aſſignees of the eſtate and effects of the ſaid 


bankrupt, and find that the ſaid bankrupt is in 


an ill ſtate of health, and a priſoner in the Fleet, 
and is not prepared to finiſh his examination, in 
the time limited for that purpoſe, in the manner 
preſcribed by the act of parliament in that caſe 
made and provided, therefore hath not as yet 
ſurrendered himſelf to the ſaid commiſſioners, 


which he purpoſes to do, as your petitioners are 
informed, as ſoon as his ſaid examination can be 


repared.” “ EE 
n caſe the bankrupt hath already had time, but 


not the full forty-nine days, then you ſet forth the 
commiſſion, the commiſſioners declaration of the 
bankruptcy, the terms for ſurrender, (as before), 
and then the laſt order for time, thus, 


46 That the ſaid bankrupt being then in an il 


© ſtate of health, and a priſoner in the Fleet, and 


not being then prepared to finiſh his examina- 
tion, your petitioners who have been duly choſen 
aſſignees of the ſaid bankrupt's eſtate and effects, 
on the- day of laſt pre- 
ferred their petition to your lordſhip, and ob- 
tained an order thereon, for forty days further 
time, to be computed from the = * 

8 N | 6c 0 
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Tr 6 of for the ſaid bankrupt to ſurrender 
ſt « himſelf, and finiſh his examination.” _ HE 
n, That your petitioners find, that the ſaid bank- 
* « rupt, by reaſon of his ill ſtate of health, as afore- 
er « ſaid, hath not been able to prepare and complete 
rs « his examination, and in as much as the time 


in « granted by our lordſhip, for the ſaid bankrupt _ 


« to finiſh his examinat 


66 day of 
day of 1768. 
en Let the time for the 
aid faid Francis Gibbons 
in the bankrupt, his ſur- 
el, rendering himſelf to 
in the commiſſioners in 
ner the ſaid commiſſion 
aſe named, or the major 
yet part of them, and for 
ers, diſcloſing and diſco- 
are vering his eſtate and 
be effects, and finiſhing 
| his examination be- 
but fore them, be further 
the Wl enlarged for the ſpace 
the of ten days, to be 
Tre), WH computed from the 
| day 
n il 1 next: 
and WW hereof give notice to 
1ina- Wl commilſioners forth- 
zoſen WM vith. | 
e as, Camden 3 C. 
pre- DE 


„ fore moſt humbl 


ion, will expire on the 


next; 


« Your petitioner, there 
| prays 
« your lordſhip, that the 


„ time for the ſaid bank- 


« rupt, his ſurrendering 


* himſelf, and diſcloſing 


6 his eſtate and effects to 


the —_ commiſſioners 
“ in the fa | 
% named and authorized, 
“ and for his finiſhing 
* his examination before 
«© them, may be further 
“ enlarged for the ſpace 
“of ten days, to be com- 
«© puted from the ſaid 
| day of 
next. as 


« And your petitioner 
* ſhall ever pray, c. 


— 


1 Petition 


id commiſſion 
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« Petition for bankrupt's being ex- 
* amined before the commiſſioners, 
% on the ſpecial circumflances if 
« his caſe, after the expiration of 
«& the forty-two days, though he 
& had not ſurrendered, or pri- 
& cured any enlargement of tine 
& with the order thereon.” 


In the matter of & To the right honour- 

& Francis Gibbons, „ gable, &. 

„ bankrupt,” £ 
« The humble petition of the ſaid Francis Gibben, 

& Sheweth, = 

That a commiſſion of bankrupt, bearing date 
% at W:/tminſter, the day of 
6 1769, was awarded and iſſued againſt your peti- 
c tioner, then of the pariſh of 1, 40308 
4% county of dealer and chapman, on 
« the application of J. B. and C. D. then of the 
3 aforeſaid, and partners, 
6“ your petitioner's creditors, and was directed to 
& certain commiſſioners therein named, the ma- 
« jor part of whom declared your petitioner 4 
© bankrupt. | | 

„ That by the commitſioners ſummons, and 
& alſo by notice inierted in the London Gazette of 
* e the day of 176 
& your petitioner was required to ſurrender him- 
“ ſelf before tie major part of the commiſſioners 
& acting under the ſaid commiſſion, on the 
& and ©: 893-0 then next, 
& in order to be examined from time to time, 
ic touching the diſcloſure and diſcovery of his 


« eſtate 


” 
- 


ant, 
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« eſtate and effects, and on tze day 
„ . _ _ then next following, your peti- 
« tioner was by ſuch. ſummons. and notice to 
« finiſh his examination under the ſaid commiſ- 
« fen.. F, 231 TiO bolts? 

« That ſuch commiſſion of bankrupt was ſo 
« taken out againſt your petitioner, without his 
« knowledge or privity, and that previous to the 
« ;\ſuing of the ſame, your petitioner being in in- 
« ſolvent circumſtances, and being arreſtd at the 
« ſuit of a creditor, for the ſum of ten pounds or 
« thereabouts, and your petitioner being afraid 
that unleſs he raiſed the money to pay and dif- 
« charge the ſame, he ſhould be . for larger 
« debts, your petitioner with great difficulty raiſed 
© money ſufficient to pay and diſcharge the fame, 
« and immediately upon getting diſcharged from 
« ſuch arreſt, and for fear of being again arreſteU 
for larger debts, and put into gaol, your peti- 
« tioner, on or about the day ff 
* abſconded, and went away from his dwelling- 
* houſe, in the pariſh of  _. aforeſaid, 
* and left his wife and family there, and went 
* over to Calais, in the kingdom of France, where 
* he arrived on or about the day of the 
* ſame month of but your petitioner 
did not take any money, goods, or other effects 
* whatſoever, with him to Calais aforeſaid, ſave 
* and except the ſum of two guineas, or there- 
* abouts, i i 

* That upon u—_ petitioner's ſo leaving his ſaid 
place of abode in London, as aforeſaid, he gave 
0 ee and directions to his wife to come after 
1 | hg e | 

That your petitioner's ſaid wife and family 
did, in purſuance of ſuch direQions from your 
" petitioner as aforeſaid, leave his ſaid houſe 4h 

e — 


cc 
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day after your petitioner departed from thence, 


„ and came to your petitioner at Dover, and your 


T 


S NN N NL 


cc 
oy 


petitioner and his ſaid wife and child went from 
Dover to Calais, and from thence to Saint Omer 
in French Flanders, where they ſtayed for about 
three months. | | 

& That about two months after your petitioner 
arrived at Saint Omer's as aforeſaid, he receive] 
a letter from a friend in London, informing him 
that a commiſſion of bankrupt was. iſſued againſt 
him, but your petitioner not taking with him more 
than two or three guineas when he left his ſaid 
dwelling-houſe in London, as aforeſaid; and hay- 
ing contracted ſeveral. debts at Saint Omer's, for 
the neceſſary ſubſiſtence of himſelf and family, 
was rendered on account thereof, incapable of 
coming away from thence, until he had paid 


and ſatisfied the ſame, and not having where- 


with ſo to do, your petitioner was obliged to beg 
and crave the charitable aſſiſtance of perſons 
there, to aid and aſſiſt him therein, which with 
great difficulty he procured, and immediately ſet 
out for England, and upon coming to Calais and 
ſending for a Gazette, to his great ſurprize 
found, that the day appointed for his laſt e- 
amination (to wit) the | day of 
was elapſed, and had expired ſeve- 
ral days, notwithſtanding which your petitioner 
ſet out and came over to England, and begged 
his way up to London, where he arrived in of 
about the beginning of the month of 
9 5 
« That your pctitioner upon his arrival in 
England, made many applications to the aſſignecs 
and creditors under the ſaid commiſſion, ac- 
quainting them of the circumſtances of you! 


petitioner's caſe, and that he was ready and 
Los | 6« willing 


la) 
dankr, 


dankrupt, 


willing to ſubmit to the commiſſion, and con- 
« form himſelf thereto, ſome of whom were and 
« ſtill are willing to relieve your | petitioner, if 
« poſſible, from the pains and penaltics he may be 
« ſubject to, for not ſurrendering to the ſaid com- 
% miſſioners in due time, and others are rigid and 
« threaten to proſecute your petitioner, notwith- 
« ſtanding your petitioner hath been informed, 
« and verily believes, that the clerk under the ſaid 
« commiſſion, propoſed to petition your lordſhip 
for further time to ſurrender to the ſaid commiſ- 
« ſion, but they would not give him their con- 
« ſent thereto, which if they had, your petitioner 
% would have been in England in due time (a). 

„That your petitioner is now deſirous, not only 
« of ſurrendering himſelf, and of being age 
« as the acting commiſſioners ſhall think fit, but 
4 he is alſo willing to ſubmit himſelf, and to finiſh 
his examination, before the acting commiſſion- 
ers, whenever they ſhall think fit to fix and ap- 
« point a meeting for that purpoſe.“ 


« Your petitioner therefore moſt humbly 
„ prays your lordſhip, that you would 
«© be pleaſed to order the major part of 
«© the commiſſioners, named in the 
« ſaid commiſſion, forthwith to ap- 
« point one or more meetings, at ſuch 
times and place as they ſhall think 
proper, for your petitioner to appear 
„and ſurrender himſelf before them, 

and to make a full diſcloſure and 
„ diſcovery of his eſtate and effects, 

„„ and alſo to finiſh his examination 

| ©; 06: gadget 


e) This allegation, chiefly, induced his lordſhip to relieve the 


cc 
cc 
cc 
ce 
(( 
cc 
cc 
ce 
ce 
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under the ſaid commiſſion, and to 
order the ſaid commiſſioners to 
cauſe due notice of ſuch meeting or 
meetings to be given in the Londen 


| Gazette, that ſuch of your petitioner's 


creditors as ſhall think proper, 
may be preſent at your petitioner's 
examination, and that your lordſhip 
would be pleaſed to direct the com- 
miſſioners to enter on their proceed- 
ings an account of the cauſe which 
prevented your ee from ſur- 
rendering himſelf and finiſhing his 
examination, within ſuch time as he 


ought to have finiſhed the ſame, 


or that your lordſhip will be pleaſed 
to make ſuch order in this matter, 
for your petitioner's relief, as to 


your lordſhip ſhall ſeem meet.” 


« And your petitioner (as in duty bound) 


« Lord chancellor,” 


“ ſhall ever pray, &c. 


Order thereon. 


c In the matter, &c. 


Aſter reciting the above petition, the order goes ot 
thus: © Whereupon all parties concerned were ol. 
„ dered to attend me on the matter of the ſaid 
« petition, and counſel for the petitioner, and 


« of 


one of the aſſignees under 


&« the ſaid commiſſion, this day attending accord. 
« ingly. Now upon hearing the ſaid petition and 
« ſeveral affidavits read, and what was alledged on 


66 both 


up j 
x cc 
ach 4 
ſur- — 

nis P 
he ” 
me, 4 
aſed 
tter, 4 
5 to ” 


« 
« 
&c. 
(6 
7005 on 
re ol 
le ſaid 
, and 


both ſides (no perſon attending on the behalf of 
| the other aſſignee, although he 
was duly ſerved with the ſaid petition, and my 
order thereon, as by the affidavit of | 

appears) I do think fit, and accordingly order, 
that the major part of the commiſſioners, named 
in the ſaid commiſſion, ſhall cauſe due notice to 
be forthwith given in the Londin Gazette, ap- 
pointing a time for the ſaid Francis Gibbons, the 


petitioner, to ſurrender himſelf to the commiſ- 


ſioners, in the ſaid commiſſion named, or the 
major part of them, at the Guildhall of the city 
of London, in order to his being examined, touch- 
ing the diſcloſure and diſcovery of his eſtate and 
effects, and to finiſh his examination under the 
ſaid commiſſion, and any of the creditors of the 


ſaid Francis Gibbons, the petitioner, as ſhall think 


proper, are to be preſent at his examination, and 
to object to the diſcloſure and diſcovery of his 


eſtate and effects. AND I po ORDER, that the 


ſaid commiſſioners ſhall enter in their proceed- 
ings, under the ſaid commiſſion, an account of 
the accident that prevented the petitioner, Fran- 


«* cis Gibbons, from finiſhing his examination be- 


fore them, within ſuch time as he ought to 
have finiſned the ſame, and the ſaid Bae ae. 
to take ſuch examination in purſuance of this 
order.“ Fe | | 


This ſpecial interpoſition of the great ſeal, does 


not ſeem to be at all warranted by any of the powers 
or authorities in the bankrupt laws; the particular 
circumſtances of this caſe might have been a proper 


under WW defence on a criminal proſecution, not that we 


\ccord- 


think it would have availed the bankrupt even 


on and Wl there. Such a convi& indeed might ſucceed in his 
ged on 
66 both 


application to the crown for pardon; however, as 
long as the bankrupt laws are ſuffered to remain in 
. | | their 


| of Guildhall. > a0" 
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their preſent form, no bankrupt can be (a) legally 

convicted thereon for felony. | 
Afidavit of the Service of a Petition. 


& Jn the matter of Francis 

Gibbons, bankrupt. EE | 

& Robert Richardſon of, &c. gentleman, maketh 
c oath, that he this deponent did, on the 


e day of ſerve T homas Nugent and 
C Fohn Fenſhawe, eſquires, and on the 5 
4 of Thomas Life, gentleman, with a 


'« petition preferred by Jon Partridge and Charles 
& Dennis, aſſignees of the eſtate and effects of the 


6 ſaid Francis Gibbons, the bankrupt in this matter, 


„ to the right honourable the lord high chancellor 
cc of Great Britain, with his lordſhip's order there- 
4 on, bearing date the | day of the ſaid 
«© month of whereby it was ordered, 
&« that the time for the ſaid Francis Gibbons the 
c bankrupt's ſurrendering himſelf to the commiſ- 
& ſioners, in the ſaid commiſſion named, or the 
c major part of them, and diſcloſing and diſcover- 
“ ing his eſtate and effects, and finiſhing his [aſl 
& Examination, be further enlarged for the ſpace 
of ten days, to be computed from the 
& day of next, (whereof notice 
« was forthwith to be given,) in manner follow- 
“ ing; that is to ſay, by perſonally delivering to 
& the ſaid Thomas Nugent and Fohn Fenſhawe re 
c ſpectively, a true copy of the ſaid petition, and 
“ order thereon; and at the ſame time ſhewing 
« them reſpeQtively the ſaid original petition and 
&« order thereon, and by leaving another true copy 
« of the ſaid petition and order thereon, at the 
4 houſe of the ſaid Thomas Life, in Baſinghalt 
| .66 firett, 


{a) See fol, 225, 
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« freet, London, with his clerk, agent or partner 
c there; and at the ſame time ſhewing ſuch clerk, 
« &c. the ſaid original petition, and order thereon. 
«© And this deponent further ſaith, that the ſaid 
« Thomas Nugent, John Fenſhawe, and Thomas Life, 
« are the acting commiſhoners, under the ſaid com- 
« miſſion, as this deponent hath been informed, 
« and believes. | 5 Bon: 
th Wl © Sworn at the public office 


„in Symonds-1nn, this Robert Richardſon. 
nd 6 day of + | | 
Jay before me 


ha | | 

les Lord Chancellor (a) Hardwicte by no means 
the i liked the practice, which he ſaid was what attorneys 
ter, in the country were very apt to fall into, in draw- 
lor Jing an affidavit of the ſervice of this petition, viz. 
ere. o recite therein the whole petition verbatim, in or- 
ſaid er to ſwell up the expence, but that if they made 
red, Wil: cuſtom of it, he ſhould, for the future, order the 
the ot of the affidavit to come out of their own 
miſ- pockets. 8 | 5 
the Notice of the enlargement of the bankrupt's time 
* nuſt be given in the Gazette. 5 
la n 

pace 


5 Third Sitting at Guldhball. 
Ole | „ 

llow- 
1g t0 
e fe- 


| As creditors may prove or claim debts at this ſit- 
ng alſo, the ſolicitor will take care to be provided 


and ih ſome printed depoſitions in blank; but the 
wing lief buſinels of this ſitting is for the commiſſioners 
| and take the bankrupt's laſt examination. We will 


ppoſe that the bankrupt has obtained an order for 
her time, and that the commiſſioners have been 


duly 


copy 
it the 


18 hail * 


fire 


(a) Ath, Rep. 139. pl. 79, 
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duly ſerved therewith ; if ſo, the following men. 
randum ſeems proper. a | 


Memorandum of the bankrupt*s having enlarged his time 
for ſurrendering, and making a full diſcloſure and 
diſcovery of his eftate and fecit. 179 


At, N. 


& Be it remembered, that this being the day ap- 
“ pointed, purſuant to notice in the London Gazette, 
« for Francis Gibbons of, &c. the perſon againſt 
«© whom the commiſſion of -bankrupt, now in pro- 
& ſecution, is awarded and iflued, to ſurrender him- 
« ſelf, and to make a full diſcloſure and diſcovery 
« of his eſtate and effects, and to finiſh his exami- 
«© nation under the ſaid commiſſion, we, whoſe i 
«© names are hereunto ſubſcribed, 8 the major « 


“ part of the commiſſioners in and by the ſaid com- cc 
c miſſion named and authorized, met the day and 60 
& year, and at the place above-mentioned, purſuant 60 
&« to ſuch notice; at which time a petition from © 


cc the ſaid bankrupt, (or from the aſſignees in be- 
c“ half of the ſaid bankrupt, ) referred to the right WI *© 
& honourable the lord high chancellor of Gre: «© 
& Britain, praying that his (or the ſaid- bankrupt's) 
cc time for ſurrendering himſelf, and making a full 
&« diſcloſure and diſcovery of his eſtate and effects 
ec and to finiſh his examination, might be enlarged 


& (or further enlarged) for the ſpace of das 
e to be computed from this day of 
<« inſtant, with his lordſhip's order thereon for that 


ec purpoſe, bearing date the day of 
ce laſt z was produced to (having been before ſerv 
cc ed on) (or ſerved on) us the ſaid commiſſionets 


© ye the ſaid commiſſioners do therefore defer tak 
| : 40 11" 


* * 9 
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«© ing ſuch examination till the ſaid day of 
« next; and we hereby accordingly ad- 
« journ to that day, at this place, at o'clock 
« in the afternoon of the ſame day for that pur- 
te poſe.” . | l OI 
Thomas Nugent, 
Champion Branfil, 
Thomas Life. | 


If the bankrupt . e to be a priſoner, then 
you prepare a memorandum of the commiſſioners ad- 
journing to the priſon, in order to take his exami- 
nation. | | ES 


« At, &c. 


« Memorandum, that we, whoſe names are here. 
% unto ſubſcribed, being the major part of the 
e commiſſioners named and authorized in and by 
% a commiſſion of bankrupt awarded and iflued 
*« againſt Francis Gibbons, of, &c. met here the day 
and year, and at the place abovementioned, pur- 
“ ſuant to notice in the London Gazette, in order 
« to finiſh the ſaid bankrupt's laſt examination 
e but the ſaid bankrupt being a priſoner in the 
« King's Bench priſon in execution (or in a very 
te ill ſtate of health, and not able to attend here to 
be examined) we do therefore adjourn to the 
“ ſaid priſon of the King's Bench, to take the ſaid 
« bankrupt's Examination. 


Champion Branfil, 


Richard Wood. 
T homas Life. 


Memo 
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Memorandum of the Bankrupt's Examination and 


At the King's Bench priſon, in St. George's Fields, in 
the county of Surry, by adjournment from Guild. 
Hall, London, the day of — 17. 


Champion Branfi.. Memorandum, that Francis 
© Gibbons and Adam Pierce of, 

« &c. the perſons againſt whom the commiſſion of 
« bankrupt now in proſecution, is awarded and iſ- 
« ſued, appearing (again) before us the major part 
© of the commiſhoners in the ſaid commiſhon nam- 
© ed and authoriſed, in order to finiſh their exami- 
c“ nations purſuant to notice in the London Gazette, 
« for that purpoſe given, and being now ſworn and 
cc examined, they ſpeaking for themſelves reſpec- 
4c tively ſor * each ſpeaking for himſelf” ] upon c 
C their oaths ſay, that the ſeveral books (a) of ac- c 
cc count, numbered reſpectively 1, 2, &c. and re- 7 
« ſpeCtively ſigned by theſe examinants, and the 7 
cc ſeveral paper (5) writings hereunto annexed, 
c marked reſpectively with the letters (4) () &c. 
and alſo reſpectively ſigned by theſe examinants 
& under each column, and delivered by theſe exa- 
« minants, or one of them, at the time of this 
cc their examination, and exhibited unto the ma- 
& jor part of the commiſſioners, in the ſaid com- 


[ & miſſion named and authorized, together with the 
| &« houſhold 


(a) The bankrupt's accounts ſhould be drawn up clear and ſatis- 
factory, and delivered up by them at the time of their examination, 
to the aſſignees, (whoſe duty it is to attend this ſiting for that and 
other purpoſes) the ſaid accompts being firſt exhibited to, and 
ſigned by the commiſſioners, 

(5) Which muſt be delivered up by the bankrupts to be filed 
among the proceedings, being firſt exbibited to, and tigned by tie 
commiſſioners, | 


Gn © 449 
c houſhold goods, utenſils, ſtocks in trade, eſtates 
« and effects ſeized and taken by the meſſenger, and 
« now in the poſſeſſion of the aſſignees choſen un- 
« der the ſaid commiſſion, or one of them, and 
« alſo rings, and in monies, now deli- 
« vered up by this examinant Francis Gibbons, and 
« rings, a gold watch and in monies, 
© now alſo delivered up by this examinant Adam 
« Pierce, to the ſaid commiſſioners, do contain a 
full and true diſcloſure and diſcovery of all theſe 
« examinants, and of either of their eſtate and ef- 
« fects, both real and perſonal, and how, and in 
What manner, to whom, and 
Richard Wood, © upon what conſideration, and 
«© at what time or times they, or 
either of them, have or hath diſpoſed of, aſſign- 
ed, or transferred any of his goods, wares, 
“ merchandizes, monies, or other eſtate and effects, 
« (and all books, papers and writings, relating 
& thereunto,) of which they or either of them was. 
«© or were poſſeſſed, or in or to which they or either 
e of them was or were any way intereſted or inti- 
t tled, or which any perſon or perſons had, or hath, 
© or have in truſt for them, or either of them, or 
* for their, or either of their uſe, at any time be- 
“ fore or after the iſſuing of the ſaid commiſſion, 
„or whereby they theſe examinants or either of 
« them, their or either of their families, hath or 
have, or may have, or expect, any profit, poſſi- 
« bility of profit, benefit or advantage whatſoever, 
* except only ſuch part of their eſtates and effects 
* as has been really, and bona fide before ſold, or 
“ diſpoſed of, in the way of their trades and deal- 
* ings, and except ſuch ſums of money, as have 
« been laid out in the ordinary expence of them» 
* ſelves and families. And theſe examinants fur- 
* ther fay, that at the time of their f ormer exami- 
| 1 “ nations 
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% nations, and at this the time of their laſt exami- 
* nations, they have reſpectively delivered up to 
* the ſaid commiſſioners, or the major part of them, 
& or to their aſſignees, all ſuch part of their theſe 
«« examinants goods, wares, merchandizes, monies, 
« eſtates and effects, and all books, papers and 
„ writings, relating thereunto, as at the time of 
“ ſuch their former examinations were, or now 
5 are in their or either of their poſſeſſions, cuſto- 
« dies, or powers, (the neceſſary wearing apparel 
& of theſe examinants, and of their wives and 
© children only excepted); and theſe examinants 
« further ſay, that they have not, nor hath either 
% of them, removed, concealed or embezzled any 
© part of their or either of their eſtates, real, or 
« perſonal, or any books of accompt, papers or 
Set « writings relating thereto with 
Thomas Lift. intent to defraud their or either 
0 of their creditors.” 
Francis Gibbons. 
Adam Pierce. 


It is uſual for the commiſſioners to recommend, 
and the creditors to agree to return the bankrupts 
their rings, monies, &c. particularly the jewels, &c. 
of their wives 3 upon which occaſion the follow- 
ing memorandum ſeems proper to be added to the 
above. 


« BE IT REMEMBERED; that by the conſent 
of the aſſignees and creditors preſent the above- 
« mentioned rings, monies, and watches were re- 
« delivered to the bankrupts.” 2 


If the bankrupt happens to be a foreigner, and 
does not underitand Engliſh, it will be neceſſary 
that he ſhould have the . ens inter- 
preted, and read to him in the language he _— 

| { | ands, 
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ſtands, by a perſon verſed in both languages, who 
muſt be firſt ſworn to interpret truly, of which 


a oath and interpretation there muſt be a memorandum 
8 made and annexed to the bankrupt's examination. 
R This depoſition may be drawn up in the following 

q —_—_ 8 eas on | 
g At, & c. 

o- 


« Fames Horne, of, &c. being ſworn and exa- 
1d « mined, on the day and year, and at the place a- 
% bovementioned, before the major part of the com- 
«* miſhoners named and authoriſed in and by a com- 
1 « miſſion of bankrupt awarded and iſſued, and now | 
J in proſecution againſt Francis Gibbons, of, &c. upon 
* his oath ſaith, that he hath faithfully and truly, 
according to the beſt of this examinant's ſkill and 
per “ knowledge, interpreted the oath adminiſtered 
e by the ſaid commiſſioners, to the ſaid bank- 
« rupt. And this examinant further ſaith, that he 
„ bath faithfully and truly, according to the beſt 
t of this examinant's ſkill and knowledge, interpret- 


nd, ed to the ſaid bankrupt his laſt examination here- 
apts Wl © unto annexed.” „ zi 
&c. It hath frequently of late been made a great queſ= 


ow- tion at Guilaball, whether a bankrupt, who comes 
to finiſh his examination before the commiſhoners, 
is protected, after he hath paſſed the ſame, that 
whole day from arreſt, by virtue of the ſummons of 
the commiſhoners ? becauſe, ſince, after the bank- 
rupt hath compleatly finiſhed his examination, the 
power and authority of the commiſſioners over his 
perſon ceaſes, ſo conſequently is their protection 
of the bankrupt, as is argued, iat being allowed him 
forthe ſame particular purpoſe. | 
We will preſume to diſcuſs this very important 


queſtion, | 
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The inſtances of (a) parties to ſuits, (3) jurors, 
and (e) witneſſes being privileged and protected 
from arreſts in going out, attending on, and return- 
ing from courts of juſtice, are innumerable, as ap- 
pears in the notes; and the reaſon for granting this 
ſpecial privilege of protection hath been declared to 
be, that (d) ſince parties to ſuit, &c. are obliged 
to appear by the proceſs of the court, the court will 
not ſuffer any one to be moleſted, while he is pay- 
ůng obedience to their writ. | | 

e will now lay before the reader fome caſes in 
point; and the firſt we ſhall conſider is the caſe of 
Hatch. and Bliſſet. . 

The plaintiff being a butcher, (e) brought an ac. 
tion againſt one 7 raherne, for meat delivered into 
his family; the cauſe was tried at Winchefer aſſizes: 
Traherne produced the now defendant Bt an old 
woman, who lived in the houſe, toſwear that ſhe was 
the debtor. | | 

The trial ended on Friday about four o'clock in 
the afternoon, the witneſs (7) ſtayed at Wincheſter 
till after dinner on Saturday: and in the evening a- 
bout ſeven, as ſhe was going home in à coach to 
Portſmouth, which was twenty miles off, the defen- 
dant was arreſted: by (g) Latitat, for the ſame — 


(a) Comb, 29. Barnard. B. R. 251. 262. Andr. 275. 2 yu. 
1094. Pract. Reg. C. P. 50. 51. 341. Barnes, 17. 82. 85, Sup- 
plem, Po Lil. 12. pl. 3. Mod. Rep. 66. pl. 13. 2 Lil. Abr. 455. 
492. Pract. Reg. Chanc, 289. Bob, Curſ, Can. 496. Toth, 213. 
Dy. 377. pl. 30. | | 

(5) Forteſc, Rep, 163 15 

(c) Ventr. 11. Mod. Rep, 66, pl. 13. Law of Evid, 28, pl. 46, 
2 Tri. per Paris. 382, | 

(d) Gilb, Hiſt, C. P. 209. Bac, Abr. 565. 4 Bac, Ab, 222. 

(e) Gilb, Caf. 308. | OE 

(f) 2 Stir, 986. | 

(z) Gilb, Caf, 308. 309. 
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of action, which writ was not delivered to the ſhe- 


riff till the day of the arreſt. 


Motion, upon the protection of a witneſs in go- 
ing to and returning from court, that an attachment 
might iſſue againſt the plaintiff, and bailiff. 

This motion was oppoſed, for that, though. a 
witneſs had free liberty of going and returning, yet 
that it did not extend to as long a time as ſhe 
thought proper to take; that Pori/mouth was but 
twenty miles. from Wincheſter, and the defendant 
might have been at home much ſooner; that ſne 
was an old, woman, who lived in a garret, and 
never to be met with, but was brought down to 
the aſſizes, merely to ſwear plaintiff out of his 
debt. | | 

The court, notwithſtanding all theſe objections, 
held, that 1 ought to be diſcharged, her pro- 
tection not being (a) expired; and that witneſſes 
ought to have a reaſonable time to return home 
in, and were of opinion that one day was the legt 
time that could be allowed, and that they could not 
try all the niceties of delays which might poſſibly 
happen, and that a little deviation or (5) loitering 
on the way, would not affect the protection of a 
witneſs. EH 5 

It was further ſaid by the court, that had the 
ureſt been at the aſſizes, the judges there might (c). 

| u Z 

(a) 2 Stra. 98). 3 | | 3 
(b) It was ſaid by Serjeant Prat: (Lord Camden's father, of re- 
ſpectable memory) at the bar, that in Middleſex, if a witneſs returning 
rom the fittings, loiters by the way to drink a pot, his protection 
ls determined; this caſe the. court obſerved concluded againſt the 
plantiff, by ſhewing a deſign, Gi/b, Caſ. 306. See Hincheſman, (a 
bankrupt) his caſe hereafter. fol. 440. | 

le) Lord Forteſcue reports the contrary, Forteſc, Rep. 194. but 
Lord Chancellor Camden, (when 9 gn C. B.) diſcharged a wit- 


veſs on the circuit, who was arreſted on the ſame day. he gave his 
"dence, and was extremely ſtrict in his reprimand of the officer, 
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have diſcharged her; becauſe (a) rivileges given 

by law are to be proſecuted in ſuch a manner, as 

the party may moſt eaſily have the benefit of 
them. ; : | 

A rule (3) was pronounced for an attachment, 

but afterwards the parties agreed. 

As the privilege of protection, we have been hi- 
therto ſpeaking of, appears to have been granted by 
courts 4 Juſtice only, it may be objeCted, that as 
commiſſioners of bankrupt do not conſtitute a court 
of juſtice, they are not conſequently inveſted with ] 
the power and authority contended for; but in or- f 
der to obviate ſuch objection, we ſhall make a di- v 
greſſion for the purpoſe of anſwering it. | d 

It hath been ſaid, but we think erroneouſly, that 
commiſhons of bankrupt are a (c) branch of the it 
eourt of chancery; for we apprehend, that commil- 
| Goners of bankrupt, when fitting in execution of cc 
the commiſſion, conflitute a court of juffice ; and de- of 
rive their authority from act of parliament, and only WW ve 
their appointment from the great ſeal; my lord (d aft 
Coke ſtyles them, © The court of commiſſioners pa 
c upon the ſtatute of bankrupts.” And it is ob- 
ſervable, that his lordſhip, in his next chapter 
(LXIV.) deſcribes commiſſioners to examine wit- 
nefſes, «© Commiſſioners for examination of wit-j 
* neſſes, and not © The court of commiſſion- 
5 rs, Ne.“ | 


The court of commiſſioners of bankrupt is ameſn-W how 
able and anſwerable for their proceedings, to the thei 

| , great | 
and very liberal in his pretection of the witneſs, declaring, tha : 4 
if 


de would not oblige him to go immediately and directiy home 
And ſee Hincheſman (a bankrupt) his caſe hereafter, Fol. 440. 
(s) 4 Bac. Abr. 226, 1 

5) Gib. Caf, zog. „ 
(e) But commiſſicns of lunacy certainly are; 
(%) 4 Inft, 277. 1 
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| great ſeal, in like manner as other inferior courts 
are to the ſuperior ones, at Weftminifer. | 


of The next caſe we adduce for conſideration, is 
that of Holiday and Pitt, reported in (a) ſeveral books; 
t, which, as far as it is applicable to the prefent oc- 
caſion, may be thus ſtated. | ES 
ls Pitt, a member of parliament, was arreſted two 
by days after the diſſolution, whereupon he moved the 
as court of King's Beych to be diſcharged, for that he 
rt was privileged redeundo, notwithſtanding the diſſo- 
th lution, and that two days were not ſufhcient time 
or- for him to return home in; and eleven (5) judges 
di- were unanimouſly (c) of opinion with the defen- 
dant, and for the reaſons above ſtated. 0 


The next caſe is that of Kerney, which we will 
ſtate as far as it affects the point in queſtion. 

Kerney, (d) who had been an aſſignee under a 
commiſhon of bankrupt, was diſcharged by order 
of lord chancellor Hardwicke, and directed to con- 
vey to new aſſignees, and to account ſeven days 
after he had conveyed. to the new aſſignees, and had 
paſſed his aecompts. | | 

Kerney being an incumbered perſon, begged the 
commiſſioners would give him their ſummons, for 
the next ſitting, under the commiſſion ; the com- 
miſſioners told him, that as he had done every thing 
that was neceſſary, in purſuance of my lord chan- 
cellor's order, it would be of no uſe to him, but 
however, upon his importunity, they did give him 
meir ſummons. = e 1 5 . 
| | 5 Kerney 


(a) 2 Str. 985. Com. Rep, 444. pl. 204. Ferteſ. Rep. 1 59, 342. 
2 Barnard, K. B. 422, 433, 448. Caſ. Temp, Hardw. 28. | 

(b) Viz, Lord Eardwicke, Page, Probyn, and Lee, of B. R. 2 
Kr. 977. re, Cowper, Forteſcue, Aland, and Reeve, of C. B. Rey- 
ul, Comyns, and Thempſon, of the Exchequer. I» , 
(c) 1 Rep. 160. 2 Str, 988. Com, Rep, 444. pl. 204, 2 
Barnard, B. R. 448, Caſ. Temp. Hardw, 35. | 

(4) Zth, Rep. 54. pl. 17. + 
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Kerney attended on the day mentioned in the 
ſummons, and was examined two hours; as he 
was returning home, a ſheriff's officer arreſted him, 
and notwithſtanding Kerney ſhewed him the com- 
miſſioners ſummons,” he kept him in cuſtody ſeye. 
ral hours. 
Kerney applied to lord chancellor Hardwicke, to 
be diſcharged from the arreſt, who adviſed the ſhe- 
riff s officer to diſcharge Kerney. | 
The laſt caſe and moſt in point is one (a) Hin. 
cheſmar's, a bankrupt, which was this: 
Hincheſman, a bankrupt, after he had attended 
the commiſſioners, after he had finiſhed his exa- 
mination, and after he had left the inn, where the 
commiſhoners ſat upon the commiſſion, was ar- 
reſted yore he got home, which was above forty 
miles off. x | | 
It appeared, that the clerk to the commiſſion, 
and others, had prevailed on the bankrupt to go 
and drink, with whom he ſtayed till half an hour p 
paſt twelve o'clock at night, at which time, an of- h 
ficer came into the room and arreſted the bankrupt, b 
who, for want of bail, was carried by him to the al 
pt 
de 


county gaol ; whereupon the bankrupt petitioned 
the late lord chancellor Nerthington, to. be dil- 
charged, which was granted accordingly, and his 
lordſhip alſo ordered the bankrupt the protection of fer 


the court hom. . th: 
The late lord chief juſtice Lee (5) ſaid, that if a 
to a ſuit was ſuffercd only to be ſerved with 
proceſs, attending a court of juſtice, it would pro- 

duce much terror and great diflraction in buſineſs. ( 

| | Though 75 

5 4h, 

(a) MSS. caſe determined 22d January 1759. 0 


Gb) Andr. 275. f BY 
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Though the modern politeneſs of courts of juſ 
tice hath (a) re the opprobrious term, a © er- 
minal” or “ offender,” with which bankrupts were 
{b ) formerly ſtigmatized; yet we preſume to look 
upon him in that light, for his own ſake, and as 
ſuch therefore, he ſurely ought to be free from all 
terror on his mind, while he is paſſing ſo ſolemn 
and ſo penal an act, as his final examination; be- 
fides, the legiſlature {c} hath expreſly declared, 
that, in order, the better to enable bankrupts to 
make a full and true diſcovery and diſcloſure of their 
eſtates and effects, they ſhall be free from all ar- 
reſts, reſtraint, and impriſonment, of any of their 
creditors, in coming to ſurrender, and from their 
actual ſurrenders to the commiſſioners, for and du- 
ring the forty d) two days, or ſuch further time 
as ſhall be . Fake them for finiſhing their exami- 
nations. e | | | 
If the doctrine prevails, that a bankrupt is not 
proteCted, after he hath ſurrendered, and finiſhed 
his examination, we -ſhall have commiſhons of 


bankrupts iſſue on purpoſe ta give an unconſcion- 


able creditor an opportunity of laying hold of the 
perſon of an. unfortunate bankrupt, after he hath 
delivered up his all. But to conclude : „ 
It is ſubmitted therefore, whether any other in- 
gy can be fairly drawn fram the above premiſes 
. i | 


"That 


(a) At. Rep. 219, 220, 242. Att. Rep. 523, Bur: Rep. 33. 
2 Black, Com. 471, „ | 

(5) Stat, 1 Jac c. 15, ſe, 17. Show, Ren. 516, 519, 8 Mod, 47. 
At. Rep. 77. 2 Bur. Rep 717. | 7 

(e) Stat. 5 Geo, 2. c. 30. ſet. 9. 

(4) As the law makes no fraction in days, Caf. Temp. Holt, C. J. 
95. 2 Salk, 625. pl. 3. lord Raym. 480, the bankrupt ſeems pri- 
ileged the whole day on which he hath given in his examination, by 
the expreſs words: of this.clauſe of the ſtatute, . 
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That a bankrupt who comes to finiſh his exam;. 
nation before the commiſſioners, after he hath finiſh- 
ed the ſame, is protected that whole day from ar- 
reſt, by virtue of their ſummons. 
Copy of Perrott's warrant of commitment. 
At Guildhall, London, 19th April, 17960. 
„ Whereas his majeſty's commiſſion under the 
great ſeal of Great Britain, bearing date at Weſt. 
« minfter, ' the 19th day of January laſt paſt, 
« grounded upon the ſeveral ſtatutes made con- 
« cerning bankrupts, hath been awarded and iſſued 
ec againſt — Perrott of Ladgate- Hill, London, mer. 
© chant, directed unto us who have hereunto ſub- 
& ſcribed our names and ſet our ſeals; who have 
« alfo reſpectively taken the oath appointed by an 
« act of parliament, paſſed in the fifth year of his 
« preſent majeſty's reign, intituled, An (a) Ad 
«for the better preventing frauds committed by 
* bankrupts,” for ee Nene of bankrupts to 
cc take before they act as commiſſioners, in the ex- 
4 ecution of the powers or authorities given and 
granted by the ſaid act or acts of parliament now 
« in force concerning bankrupts, and to Charles 
« Nelſon Cole, eſq. and Arthur Trollope, gentleman, 
* being the major part of the commiſſioners named 
tc to execute the ſaid commiſſion; and it having 
““ appeared to the major part of the ſaid commiſ- 
©& fjoners in the faid commiſſion named and autho- 
4c rized, upon good and ſufficient proof upon oath, 
4 that the ſaid Fohn Perrot hath, from the month 
t of July 1758, carried on the trade and buſineſs 
« of a merchant, in his houſe on Ludgate-hill afore- 
c ſaid, by buying and ſelling linens, lace, and 
& other wares and merchandizes, and by exporting 
s and importing divers and ſundry kind of goods 
8 « an 
(4) This act is miſrecitzd, See our remarks thereon in fol, 219. 


4 Guildhall. 4 


« and hath. thereby ſought, and endeavoured to 


« get his living as other merchants uſually do; 
« and in the courſe of his ſaid trading and dealing, 
« he became indebted unto Wilkam Hewitt, of 
« Newgate-fireet, London, warehouſeman, in the 
« ſum of 106/. and upwards, for goods: ſold and 
delivered; and alſo have found upon good proof, 
„ upon oath, that the ſaid John: Perrot did, before, 
the date and ſuing forth of the ſaid commiſſion, 
« become a bankrupt, within the true intent and 
« meaning of the ſeveral ſtatutes made and now in 
force concerning bankrupts, ſome or one of them. 
« And they did adjudge and declare him a bankrupt 


« accordingly. 


% And whereas the major part of the ſaid com- 
« miſhoners did cauſe notice to be given in the Lon- 
« don Gazette, of the 22d day of January laſt paſt, 
„that the ſaid John Perrot was thereby required to 
* ſurrrender himſelf to the ſaid — 2 the 
« ſaid commiſhon named, or the major part of 
them, on the 16th of January, and on the 4th 
« of February laft paſt, and on the 4th of March 
« laſt, at four of the clock in the afternoon, on 
« each of the ſaid days, at Gui/dhall, London; and 
make a full diſcloſure: and diſcovery of his eſtate 
and effects. And whereas the ſaid John Perrot 
« did, on the ſaid 4th day of February laſt, ſurren- 
der himſelf to the major part of the commiſſion- 
«ers, in the ſaid commiſſion named and autho- 
« nized 3, but being ſworn and examined, ſaid that 
“ he was not then prepared to make a full diſclo-· 
* ſure and diſcovery of his eſtate and effects, but 
* prayed time for the doing thereof, which was 
granted to him accordingly. And whereas. the ſaid. 
% 7cbn Perrot attended the major part of the com- 
* miſſhoners, in and by the ſaid commiſſion named 
* and authorized, on the ſaid 4th day of March, 

WEE, ets | OO « in 
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c“ in order to finiſh his examination, and to make 
4 2 full diſcloſure and diſcovery of his eſtate and 

& effects, but producing to the ſaid commiſſioners, 
& an order of the right honourable Sir Robert Hen. 
_ knight, lord keeper of the great ſeal of Great 


% Britain, dated the 28th day of the ſaid February, 
« 1760, for enlarging the time of the ſaid Jr 
& Perrot for diſcloſing and diſcovering his eſtate, 
„ and finiſhing his examination for the ſpace of 
« 46 days, to be computed from the ſaid 4th of 
4 March, to this day. And whereas the ſaid Jn 
« Perrot attending on us this day, in purſuance of 
cc the ſaid order, in order to finiſh his examin- 
« ation, and to make a full diſcloſure and diſco- 
“very of his eftate and effects, and being then and 
c there duly ſworn and required by us to make 
« ſuch diſcloſure and difcovery ; we the ſaid com- 
« miſſioners did cauſe the following queſtion in 
« writing to be propounded to him the ſaid n 
« Perrot, (that is to ſay) “ As you do admit that 
«6 you have. ſpent the laſt week, previous to this 
« your examination, with Mr. Maynard, one of 
« your aſſignees, to ſettle and adjuſt your accounts, 
„ and to draw up a true ſtate thereof, to enable 
« you to cloſe ſuch your examination; and do 
ce likewiſe admit, that upon ſuch ftate thereof, 
ec it appears, that after giving you credit for all 
ec ſums of money paid ” you, and making you 3 


e debtor for all goods ſold and delivered to you, 


4 from your firſt entering into trade to the time of 
ec your bankruptcy, it appears, that there is a de. 
«. ficiency of the ſum of 13,5134. Give a true and 
<«. particular account what is become of the ſame, 
« and how and in what manner you have applied 
« and diſpoſed thereof. To which queſtion ſo put 


ce by us, as aforeſaid, the ſaid 7% Perrot did 
<« wilfully and obſtinately refuſe to give any other 
7 ; | bs | 2 6c 


than 


* * 9 2 2 * 1 * * * 8 N 
, "+ ; * " 8 * 
" = * 7G 
bn, % 
A 


« than the following general anſwer, that is to 
« ſay) that on goods ſold this laſt year I have loſt 
« ypwards of 2000/. and by mournings I loſt up- 
« wards of 1000/7. and that for nine or ten years 
« have, I am ſorry to ſay it, been extremely ex- 


Jy « Perrott, Which anſwer of the ſaid Fohn Per- 


" « rott not being ſatigfactory to us the ſaid commiſ- 
2 « ſioners, Theſe are therefore to will, require, 
and authorize you immediately, upon receipt 
; Wl © bereof, to arreſt and take into your cuſtody the 


body of the faid ohn Perrott, and him ſafely to 
J « convey to his majeſty's priſon of Nezwgate, and 
“ him there to deliver to the keeper of the ſaid pri- 


« virtue of the commiſſion and flatutes aforeſaid, to 


le receive the ſaid John Perrott into his cuſtody, 
1 « and him ſafely to keep and detain, without bail 


» mainprize, until fuch time as he ſhall fubmit 
* himſelf to us the ſaid commiſſioners, or the ma- 


mM miſhon named and authorized, and full anſwer 
make to our or their ſatisfaction, to the queſtion 


% doing this ſhall be your ſufficient warrant. Given 

ol. under our hands and ſeals at the Guildhall of the 
city of Londen, this 19th day of April, in the 

year of our Lord 1760.“ 85 2 


Ju 2 

ou, To V:/liam Ches re, our 3 | ae, 

rg meſſenger, Ki Robert F. Filmer, (L. S.) 

and Brown his aſſiſtant. Cr. Loft, (L. By. 

me Aud Vn. Crawley, (L. S.) 

lie 1 To Richard Akerman, *s | 

© at keeper of his majeſty's 

on priſon of Newgate, or 

ther MI d his deputy there, eg 
ES If 

than IR 
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nd « fan, who is hereby required and authorized, by 


TY bs jor part of the commiſſioners, by the ſaid com- 


ble 4 ſo put to him by us as aforeſaid. And for fo 


« travagant, and ſpent large ſums of money. John 


\ 
» 
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If the bankrupt does not ſurrender himſelf to the 
commiſſioners by 12 o'clock at night, the meſſen- 
ger warns him ſo to do, by the following proclama- 
tion made by him in the middle of Guildhall, 


The Proclamation. 


% Francis Gibbons, Francis Gibtons, Francis Gili. 
& Bont, come and ſurrender yourſelf forthwith, to 
60 1 Fenſhawe, Champion Branfil, eſquires, and 

ichard Mood, gentleman, his majelty's adding 
& commiſſioners, named and authorized, in and b 
& 2 ͤcommiſſion of bankrupt, awarded and iſſued, 
c and now in proſecution againſt you, the faid 
& Francis Gibbons, the ſaid commiſſioners being now 
& preſent in the old council-chamber, in Guildbal, 
« London, ready to take your ſurrender ; and this 
tc you are not in any wiſe to omit, on pain of death, 
& the puniſhment by the ſtatute made and now in u 
& force concerning bankrupts, in that caſe on you Wil nue 
ce the ſaid /rancis Gibbons inflicted.” this 

If the bankrupt does not ſurrender himſelf after WW ,, tt 
this proclamation and warning, then the commiſ- nf. 
fioners ſign the following memorandum. (a2 


Memorandum, when the bankrupt does not appear at il . l 
| + nn | : 


&« Be it remembered, that we whoſe names arc 
« hereunto ſubſcribed, being the major part of thi 

« commiſſioners, named and authorized in and b As 

« a commiſſion of bankrupt, awarded and iſſued 

c and now in proſecution, againſt Francis Gibbons 

« of, &c. met together the day and year, and a ) 

« the place above-mentioned, purſuant to notice 2 tere 
| . 0 8 
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he the London Gazette, for the ſaid bankrupt to ſur- 
« render himſelf to the major part of the commiſ- 
« ſioners, in and by the ſaid commiſuon named and 
« authorized, and to make a iull diſeloſure and 
(6 diſcovery of all his eſtate and effects, at which 
« time and place the ſaid Francis Gibbons did not 
« ſurrender himſelf, according to an act of par- 


« liament paſſed in the & year of the reign of his 


-( late majeſty, king George the Second, intituled, 


o An Ad to prevent the committing of frauds by 


nd bankrupts;“ although we attended in expecta- 
"> Wl © tion of ſuch ſurrender, till paſt z2ve/ve o'clock at 


ed by proclamation to ſurrender himſelf.” = 
O ; f , Champion Branfl. | 
1 8 
8 | Tuma Life. 


in We have obſerved that the commiſſioners. ſeem 
Jou much diſpleaſed at the bankrupt's endeavouring at 
this ſitting to get his creditors to ſign their conſent 


nil- conformity, though their own advertiſement in the 


Gazette expreſly ſays, that“ at this fitting the bank- | 


" rupt is required to finiſh his examination, and 


111 the creditors are to aſſent to, or diſſent From the al- 


" kwance of (a) his certificate.” 


Letter of attorney. 


are 

the Tre wy 

{ b As creditors may have occaſion to appoint attor- 

100 WJ 25 to act for them in the following proceedings 
5 | = under 


Whrrize the commiſſioners, and not the bankrupt, to certify, 


y night, and although the ſaid bankrupt was warn- 


tothe commiſſioners certifying the great /eal of his 


(a) With great deference we preſume to ſay, that the word © bir” 
ter: ſhould be “ he commiſſioners,” for the creditors of the bankrupt 


| 
7 


3 
= 
|! 
fl 
| 
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br 
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under the commiſſion, we will here prepare ſuch an 
authority. 


Letter of attorney to fign conſent to the commiſſunery 
certifying the great ſeal, that the bankrupt hath dun- 
Formed : and to conſent to aſſignees commencing ſuit 
in equity, & c. and to recerve dividends. | 


© KNOW ALL MEN by theſe preſents, that we 
% Charles Jones of, &c, and John Leigh of, &e. cre- 
% ditors of Francis Gibbons of, &c. the perſon 
« againſt whom a commillion of bankrupt is 
« awarded and iflued, and now in proſecution, and 
% who have duly proved our reſpeAtive debts under 
© the ſaid commiſſion, HAVE made, ordained, a 
& thorized, conſtrtuted, and appointed, Axp b 
c“ there preſents po make, ordain, authorize, co 
„ ſtitute, appoint, and in our places and ſteads re 
« ſpectively put Samuel Knabbs, of, &c. to be out 
cc true and lawful attorney, for us and in our name! 
oo 1 to vote in the choice of any new ak 
& ſignee or aſſignees, of the ſaid bankrupt's eſtate 
& and effects, in caſe of any alteration or change 0 
cc the preſent aſſignees. AND 4180 for us and i 
“our names, places, and ſteads reſpectively, to con 
& ſent with whom the monies to be received fron 
« time to time out of the ſaid bankrupt's eſtate and 
cc effects, ſhall remain until the ſame be directed 
«© AND ALso for us and in our names, places, an 
« ſteads reſpeCtively, to conſent to the commiſſione 
in and by the ſaid commiſſion named and authc 
rized, or the major part of them, ſigning a cert 
ficate for the ſaid bankrupt's having the allo 
ance and benefit, given to bankrupts, by an a0 
of parliament paſſed in the ##h year of the reit 
of his late majeſty King George the Second, * 
25 | tulec 
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u tuled, “ An act to prevent the committing of 
« frauds by bankrupts,” and that the ſaid bankrupt 
« may be diſcharged from his debts, in purſuance 
« of the ſaid act. AND ALso for us and in our 
« names reſpectively to conſent, not only to the 
« commencing of any ſuit, or ſuits in equity, by 
« the aſſignee or aſſignees under the ſaid commiſſion, 
« touching the ſaid bankrupt's eſtate, but alſo to 
« the ſubmitting of any diſpute or difference be- 
« tween ſuch . Or aſſignees, or any other 
« perſon or perſons whatſoever, for or on account 
« or by reaſon or means of any matter, cauſe, or 
« thing whatſoever, relating to the ſaid bankrupt's 
« eſtate or effects, and likewiſe to ſuch aſſignee or 
« afſignees making any compoſition with any 
« perſon or perſons, debtors, or accomptants to the 
„ {aid bankrupt, where the ſame ſhall appear neceſ- 
« fary and reaſonable. AND ALso for us and in 
our names, places, and ſteads reſpectively, and for 
our own proper uſes and benefits reſpectively, to 
* aſk, demand, ſue for, and receive of and from thjge 
b aſſignee or aſſignees of the eſtate and effects of 
the ſaid bankrupt, or whom elſe theſe preſents do, 
„ ſhall, or may concern, all and every ſuch ſum and 
* ſums of money, as now is or are, or which ſhall - 
con hereafter become due or payable to us the ſaid 
Charles Jones and John Leigh reſpectively, for our 
e an reſpeCtive dividends or ſhares of the eſtate and ef- 
* fefts of the ſaid bankrupt, on our ſaid reſpective 
" debts duly proved under the ſaid commiſſion as 
" aforeſaid, and on receipt thereof for us and in our 
" reſpective names to ſign, ſeal, execute, and de- 
liver, all and every ſuch good and ſufficient re- 
 ceipts, acquittances, releaſes, and diſcharges to 
an aq the ſaid afſignees, as ſha!! and may be lawful, fit 
and convenient to be done, and generally to do 
all and every ſuch further and other lawful act 
| 3 cc and 
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* and deed, matters and things in the law, for the 
<< better executing and diſcharging the power and 
, authority hereby given, as fully and amply to al 
* intents and purpoſes, as we ourſelves or either of 
* us might or could do, if perſonally preſent, and 
* did the fame; hereby ratifying, allowing, and 
* confirming, all and whatſoever our ſaid attorney 
* ſhall or may lawfully do, or cauſe to be done, in 
and about the ſaid premiſſes, for the better exe- 
* cuting the purpoſes aforeſaid, by virtue of theſe 
© preſents. IN WITNESS whereof we the aid 
* Charles Jones and John Leigh have to theſe preſents 
& ſet our hands and ſeals this day of 
& in the year of our lord 1769.“ 


Certificate of Confo rmity. 


The commiſſioners (a) certificate to the great ſeal 
that the bankrupt hath conformed, in order to hi 
being diſcharged from his debts. 


10 ) 

8 | « / 

« To the Right Honourable «þ 

the Lord High Chancel- « 4 

lor of Great Britain. | * 

| | | « 0 

«& () We whoſe hands and ſeals are hereunt@F,, = 

C ſubſcribed and ſet, being the major part of th 
« commiſhoners named and authorized in and b 
« a commiſſion of bankrupt awarded and iſſue 

ic againſt Francis Gibbons of, & c. bearing date al 

| « Wt; be thoſ 

| fore th 

(a) This is uſually called © The Bankrupt's Certificate,” but hl *ntio 

apprehend erroneouſly, and therefore we preſume to recommend o be di 

title we have given it above, for the reaſons mentioned by u Fed, t 

fol. 447. in note, 1 ws 

e reto 


(5) Sce Clerk's Aſſiſtant. x vol, p. 126. The above is L 
Hardwicke's form, | h 


eart 
Com, D 
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10 Weſtminſter the PA 
« vinth year of his preſent majeſty's reign, directed 
« to Thomas Nugent, Fohn Fenſhawe, and Champion 


« Branfil, eſquires, Richard Wood and Thomas Life, 
« gentlemen, DO HUMBLY CERTIFY to your lord- 


« by the ſaid commiſſion authorized, having begun 
« to put the ſaid commiſſion into execution, did find 


« before the date and ſuing forth of the ſaid 
« commiſſion, within the true intent and meaning 
« of the ſtatutes made, and in force concerning 
« bankrupts, or ſome of them; and did thereupon 
declare him bankrupt accordingly. AND we 
« FURTHER HUMBLY CERTIFY to your lordſhip, 
that the ſaid Francis Gibbons being ſo declared 
« bankrupt, the major part of the commiſſioners, by 
the ſaid commiſſion authorized, purſuant to the 
direction of the act of parliament. made in the th 
« year of the reign of his late majeſty, intituled, 
« An aQ to prevent the committing of frauds 
« by bankrupts,” did cauſe due notice to be given 
and publiſhed in the London Gazette, of ſuch com- 
* miſſhon being iſſued, and of the times and place 
© of three ſeveral meetings of the ſaid commiſſioners, 


re" within forty-two days next after ſuch notice, 
of th ä | A 
nd b gs Fees, « the 
7 | k : : 
iſſuet . | | 

date (a) Stat. 5 Geo. 2. c. 30. ſ. 1. extends only to ſuch as become 


12 bankrupts after the 14th day of May, 1729, who are underſtood to 
e 


fore that timez and if the certificate of the commiſſioners does not 


„put nention the party to have become bankrupt after that time, it ought 
mend to de diſallowed for that cauſe, but it is, however, thought fit and a- 
by us WW Fred, that before the certificate be diſallowed, ſome proof be made 


by the creditors of the party's being bankrupt before that time, See 
tie reſolution of the judges upon ſtatute of 4 and 5 of Ann, c, 15 in 
Hjeurt 's Inn, in Chancery Lan, Dec, 3, 1706, Salk, 111, 112. 
cem. Dig. 539. 


e 4s 1K 


day of October, in the 


« ſhip, that the major part of the commiſſioners, 


that the ſaid Francis Gibbons became 'bankrupt 
« ſince (a) the fourteenth day of May 1729, and 


be thoſe againſt whom no commiſſion of bankrupt was ſued out be- 
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ce the laſt of which meetings was appointed to be 
« on the forty-ſecond day, at which the ſaid Franci; 
« Gibbons was required to furrender himſelf to the 
« ſaid commiſſioners named in the ſaid commiſſion, 
cc or the major part of them, and to make a full diſ- 
cc cloſure and diſcovery of his eſtate and effects; and 
et the creditors of the ſaid Francis Gibbons were de- 
cc fired to come prepared to prove their debts, and 
C to aſſent to or diſſent from the making this certi- 

« ficate. AND WE FURTHER HUMBLY CERTIFY 
4c to your lordſhip, that ſuch three ſeveral meetings 
« of the major part of the ſaid commiſſioners, by the 
10 ſaid commiſſion authorized, were had purſuant to 

« ſuch notice, ſo given and publiſhed, and that at 
« one of thoſe meetings, the ſaid Francis Gibbons did 
& ſurrender himſelf to the major part of the ſaid 
6 commiſhoners by the ſaid commiſſion authorized, 
cc and did ſign or ſubſcribe ſuch ſurrender, and did 
«© ſubmit to be examined from time to time upon 
& oath, by and before the major part of the com- 
« miſſioners, by the ſaid commiſſion authorized, 
« and in all things to conform to the ſeveral ſta- 
« tutes made, and now in force concerning bank- 
cc rupts, and particularly to the ſaid act made in the 
4 fifth year of his ſaid late majeſty's reign. AND 
«© WF FURTHER HUMBLY CERTIFY to your lord- 
« ſhip that at the {a} laſt of the ſaid three meet- 
« ings the ſaid Francis Gibbons finiſhed his exami- 
c nation before the major part of the ſaid commiſ- 
« ſioners, by the ſaid commiſſion authorized, accord- 
c ing to the direction of the ſaid laſt mentioned act; 
tc and upon ſuch his examination, made a full dif- 
& covery of his eſtate and effects, and in all things, 
« conformed himſelf to the ſeveral ſtatutes made, 


„ and now in force concerning bankrupts, an 
| | cc pal- 


(e) See fol. 417. 
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« particularly according to the directions of the ſaid 
act made in the fifth year of his late majeſty's reign ; 
« and there doth not appear to us any reaſon to 
« doubt of the truth of ſuch diſcovery, or that the 
«© ſame is not a full diſcovery, of all the eſtate and 
« effects of the ſaid Francis Gibbons, AND WE 
« FURTHER HUMBLY CERTIFY, that the credi- 
* tors whoſe names or marks are ſubſcribed to the 
« certificate, are full four parts in five in (a) num- 
ber and (a) value of the creditors of the above 
% named Francis Gibbons, who are creditors for not 
« leſs than twenty pounds reſpectively, and who 
have duly proved their debts under the ſaid com- 
“ miſhon; and that it doth appear to us by due 
« proof by athdavit (5) in writing, that ſuch ſeveral 
* ſubſcribing creditors, or ſome perſon by them 
« reſpectively duly authorized thereunto, did, be- 
* fore our ſigning thereof, ſign this certificate, and 
teſtify their conſent to our ſigning the ſame, and 
to the ſaid Francis Gibbons his having ſuch allow- 
*ance and benefit, as by the ſaid laſt mentioned 
*act are allowed to bankrupts, and to the ſaid 
* Francis Gibbons his diſcharge, in purſuance of the 
* ſt mentioned alt. IN WITNESd whereof we 
* have hereunto ſet our hands and ſeals this 
„day of Oober, in the ninth year of the reign of 
our ſovereign lord George the third, by the grace 
of God of Great Britain, France, and Ireland, king, 
defender of the faith, &c. and in the year of our 
i Lord, I 768.” | ; 


T homas Nugent, (L. 5.) 
Richard Wood, (L. 8.) 
7 homas Life, (L. 5.) 


X & We 


a See fol, 250, 3” | 
Or attirmation, as the caſe happens, 
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| « We the creditors of the above named Fran- 
1 cis Gibbons, whoſe names or marks are 
hereunto ſubſcribed, do hereby teſtify and 
declare our conſent, that the major part 
of the ſaid commiſſioners by the above. 
mentioned commiſhon authorized, may 
fign and ſeal the certificate above written, 
ö and that the ſaid Francis Gibbons may hare 
£ | ſuch allowance and benefit, as are given 
i to bankrupts by the act of parliament laſt 
q above-mentioned, and to the ſaid Franc; 
Gibbous his diſcharge, in purſuance of the 
ſame act.” 
ohn Partridge. 


harles Dennis. 4 
* Leigh. 
ary Combes. 
Abraham Bentley. 
George Adams, for ſelf and Co. 3 
Thomas Folkes, for Edward Smith, 
| by letter of attorney. 
Certificate where Bankrupt ſurrenders under Orin , ; 
5 for time. | . 
As in laſt at fol. 45 2. to © to be on the forty-ſecond 1 th 
day,” incluſive then continue the certificate thus : "ſl | ſu 
« (but by your lordſhip's order bearing date the WW. th 
« day of _ laſt, the time for the ſaid bang, © 
« rupt his ſurrendering and finiſhing his examina - 


« tion, was enlarged for forty-nine days,) at whic 
cc meeting the ſaid Francis Gibbons was required! a 
cc ſurrender himſelf to the commiſſioners in the fa the 
« commiſſion named, or to the major part of then 
« and to make a full diſcloſure and diſcovery of b 
cc eſtate and effects; and the creditors of the {a 


% Francis Gibbons were deſired to come prepared 
Ms « pro 
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« prove their debts, and to aſſent to, or diſſent from 
« onr making this certificate. And we further 
« humbly certify to your lordſhip, that ſuch ſeveral 
« meetings of the major part of the commiſſioners, 
« by the ſaid commiſſion authorized, were had, 
« purſuant to ſuch notice, and the order of your 
« lordſhip ; and that the ſaid Francis Gibbons on the 
1 day of _ laſt, (being the forty- 
« ninth day of the enlarged time, under your lord- 
&« ſhip's order as aforeſaid) did ſurrender, &c.“ in 
fol. 45 2. and ſo go on, and conclude from the form of the 
other certificate, ſet out above, and at large. | 


Affidavit of ſeeing Creditors of Bankrupt n their Con- 
ſent to the Commiſſioners (a) Certificates, to be produced 
and figned by the Commiſſioners. 


| cc In the matter of 
« In Chancery. cc 4 2 Gibbons, 
| 86 bankrupt. 


c Peter Quin of, &c. maketh oath, that he did 
« fee John Partridge of, & c. [deſcribe him according 
« to his addition in the depoſition of his debt] Charles Den- 
« 275, of, &c. {the ſame] John Leigh of, &c. ſeverally 
« ſubſcribe their reſpective names to a conſent, at 
« the foot of a certain inſtrument in writing, in- 
e tended to be a certificate under the hands and 
© ſeals of the major part of the commiſſioners au- 
* thorized by a commiſſion of bankrupt, awarded 
and iſſued againſt Francis Gibbons of, &c. that 
* the ſaid Francis Gibbons hath in all things con- 
« formed himſelf to the ſeveral ſtatutes made, and 


„of © now in force concerning bankrupts, whereby they 
"he do ſeverally teſtify and declare their conſent to the 
pared | X 2 | « ſaid 


(a) This is one of Lord Harcwicke's precedents, 


* 
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« ſaid commiſhoners ſigning and ſealing the ſaid 
« certificate, and that the ſaid Francis Gibbons may 
c have ſuch allowance and benefit as are given to 
*« bankrupts by an act of parliament made in 
&« the fifth year of the reign of his late majeſty king 
George the Second, intituled, © An act to prevent 
c“ the committing of frauds by bankrupts,” and be 
& diſcharged from his debts in purſuance of the ſaid 
> act.“ | 1 


& Sworn at the public office, &c. Peter Quin, 
The Affidavit where two Perſons ſaw the Creditors 
Han. 3 

cc Thomas Andrews of, &c. and Nathaniel Owen, 


66 Kc. ſeverally maketh oath as follows: and firſt 10 
tc this deponent T homas Andrews for himſelf faith, 7 
& that he this deponent did ſee (the names, places if 7 
ce abode, and additions of ſuch creditors as ſigned accord- bs 
cc ing to their depoſitions as before,) ſeverally ſubſcribe 

ce their reſpective names, &c. (as in the above affida- 1 
cc vit); and this deponent Nathaniel Owen for him- 5 
« ſelf ſaith, that he did ſee { another creditor ) ſub- 3 
«& ſcribe his name to the ſaid conſent.” 5 
. Thomas Andrews, Y 
c Sworn, &c. Nathaniel Owen. 105 


If a creditor at large of the bankrupt ſhould hap- Wi « ; 
pen to have his body in execution at his ſuit, at tie WI « , 


time of iſſuing the commiſſion, the commiſſoners W « , 
will not admit ſuch creditor to prove any debt under WF « 
the commiſſion; but yet, if ſuch creditor is appre- « f. 
henſive that the bankrupt will, by reaſon thereof, MF « | 
obtain his certificate, and thereby defeat him of his « © 
execution, it is of courſe for the great ſeal, upon T 
proper application, to order the commiſſioners '0 Wy « p. 


admit 


Certificate. 457 


admit ſuch perſon a creditor for the purpoſe of aſ- 
ſenting to or diſſenting from the commiſſioners cer- 
tificate of the bankrupt's conformity, ſuch creditor 
waving all benefit of dividends under the ſaid com- 


miſſion. | 


The application to the preat ſeal muſt be by pe- 

tition to the following effect : | . 

« In the matter of „ To the Right Honourable 
Francis Gibbons, 6 the Lord High Chancellor 
Bankrupt. c of Great Britain, 


„The humble Petition of George Campoell, Eſq. 


«© Sheweth, 


e That in or about Hilary term now laſt paſt, 


your petitioner obtained Judgment, in his majeſ- 


* ty's court of King's Bench, at W:fminftr againſt 

the ſaid Francis Gibbons, for 50001, debt, beſides 

* coſts of ſuit. | 9 ö | 
6 That on or about the --- day of: 

now laſt paſt, your petitioner cauſed the ſaid Fran- 


ci Gibbons to be taken in execution on the ſaid 


„judgment, who now remains in the cuſtody of 
« the marſhal of the Marſhalſea of the ſaid court 
« of King's Bench, in execution of the ſaid judg- 
ment at your petitioner's ſuit. EL 

« That your petitioner has very great reaſon to 
* apprehend that the commiſſion of bankrupt a- 
* warded and iſſued, and now in proſecution againſt 
the ſaid Francis Gibbons, was taken out merely 
* with a deſign, and on purpoſe to diſcharge the 
© ſaid bankrupt from the ſaid execution, and by 
that means to defraud your petitioner of his ſaid 
debt and coſts. = | 

That under the circumſtances of this caſe, your 
* petitioner is adviſed that he cannot be admit- 

| X 3 | „ ted 


458 Certificate. 
ic ted to prove his debt under the ſaid commiſſion 
* without your lordſhip's order for that purpoſe, 
« and without your petitioner waving all benefit of 
« dividends made or to be made under the ſaid 
« commiſſion. 8 
«© Your petitioner therefore moſt humbly 
«« prays your lordſhip, that he may be at 
4 liberty to prove his ſaid debt under the 
« ſaid commiſhon, and that he may be 
e admitted a creditor for what he ſhall fo 
« prove, in order to enable your peti- 
« tioner to aſſent to, or diſſent from, the 
« allowance of the commiſhoners certifi- 
« cate of the ſaid bankrupt's conformity 
your petitioner hereby waving all bene- 
« fit of any dividend already declared or 
« made, or which ſhall hereafter be declar- 
„ ed or made to the creditors under the 

« ſaid commi ſſion. | 


And your petitioner ſhall ever pray, &c." 


The certificate being engroſſed on a treble ſir- 

nny ſtamped piece of parchment, the creditors 
Cavin ſigned their conſent thereto, and an afhda- 
vit of ſeeing them ſign ſuch conſent Deg made, 
the commiſſioners muſt be ſummoned by the meſ- 
ſenger to meet in order to ſign and ſeal the ſaid 
certificate; at which meeting they alſo ſign this ne- 
morandum. | 


Memorandum of the commiſſioners certifying the banks 
| | rupt's conformity. 
At, &c. 


« Be it remembered, that we who have hereunto 


« ſubſcribed our names, being the major part + 
| FT 66 the 


« the commiſhoners named and authorized in and 


« by a commiſſion of bankrupt, awarded and iſ- | 


« ſued, and now in proſecution againſt Francis Gib- 
« hons, of, &c. did meet the day and year, and 


« at the place above-mentioned, and examined the 


proceedings under the ſaid commiſſion, and find- 
« ing that full four parts in five of all the creditors 
« who have proved debts under the ſaid commiſ- 
« ſion, whoſe reſpective debts amount to twenty 
pounds or upwards, have ſigned their conſent 
„to our certifying to the lord high chancellor of 
« Great Britain, that the ſaid Francis Gibbons had con- 


« formed himſelf to the ſeveral ſtatutes made, and 


« now in force concerning bankrupts, as appears 


by affidavit exhibited before us; we thereupon 


« ſigned ſuch certificate.“ 2 

| Champion Branfil. 
Richard Mood. 
Thomas Life. 


The 7a) certificate, together with the affidavit of 
ſeeing the creditors ſign it, and alſo letters of at- 


X 4 He torney, 
(a) By an order of lord chancellor Apſiey, (which ſee in fol. 263.) 


the commiſſioners are directed to tranſmit a ſeparate certificate to the 
kcretary of bankrupts, to be laid before his lordſhip at the ſame time 


vith the above certificate, particularizing, whether the bankrupt was 
concerned in partnerſhip, and in caſe the commiſſion be joint, then 
the commiſſioners are to enquire very minutely into the joint and ſe- 
parate dealings; and alſo whether the party hath been bankrupt a ſe- 
cond time, or been diſcharged under any inſolvent debtor's act; and 
a enquiry by evidence for the above purpoſes is directed. : 
My reaſons for not giving a form of ſuch new ſeparate certificate is, 
becauſe it is not authorized by any of the bankrupt laws, my lord chan- 
tellor hath no authority by law for making fuch an order as above 
kt forth; it is extrajudicial and unprecedented, it was made on the 
ſpur of the times; the commiſſioners cannot legally compel any wit- 
telſes to attend them on the enquiry in queſtion, the ſame not being 
directed by any of the bankrupt laws; and for that reaſon, in cafe 
the commiſſioners ſhould in any reſpect injure or oppreis a bankrupt 
by ſuch inquiry, he might well maintain his action againſt them: 
ok | ET beſides, 
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0 
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torney, (if any ſuch there be), muſt be lodged with 
the ſecretary of bankrupts, who will thereupon 
give the meſſenger an authority to the printer of the 
Gazette, to inſert an advertiſement therein, ſigni- 
fying that “ the acting commiſſioners have certified 
«© to the great ſeal that the bankrupt hath con- 
&« formed, and that the certificate will be allowed 
« and confirmed, unleſs cauſe ſhewn to the con- 
« trary, wthin twenty-one days from the date of ; 
c the ſaid advertiſement.” eg? 

In the mean time the bankrupt muſt make an 
affidavit to the following effect: | = 


Bankrupt's affidavit of having obtained his creditors cn 
ſent to the commiſſioners, their certifying his confornis 
ty, fairly and without fraud. | 


47 


1c In the matter of 
« In Chancery. & Francis Gibbins, 
“ bankrupt.” 


« Francis Gibbons of, &c. againſt whom a com- n 
«© miſſion of bankrupt iſſued, on the day a i 
o MAKETH OATH, that the certificate] cha 
ce bearing date the : day of | 17660 {cri 


“ under the hands and ſeals of Champion Branfi, 
c eſquire, Richard Wood, and Thomas Life, gentle 
men, the major part of the commiſſioners in the 
« ſaid m named and authorized, where 


& they have certified to the right honourable tb-& tb 
« lord high chancellor of Great Britain, that h. ca 
| | « thi th 
beſides, all the topics of enquiry ſet out in the above order, are eſp 
cially provided for by ſome or other bankrupt law, or by determina As 
tions of courts of juſtice thereon ; as for inſtance, caſes of partnerſhi Credit 
See fol. 1. Note (a), and ſtat, 10 An, c. 15, ſ. 3. of joint and ſepara, F 
traders, fol, 149. Incaſe party hath been a ſecond time bankrupt, or dif pe 
charged by any inſolvent debtor's act; his certificate of conformity on ertiſe 
diſcharges his perſon, not his ſubſequent eſtate or effects, unleſi be Ou; 


eſtate be ſufficient to pay 158. in the pound, See 5 Geo, 2, ch, 30.1.1 


| Certificate. © 461 
« this deponent hath in all things conformed him- 


« liament made in the „th year of the reign of his 


« ſet their marks at the foot of the ſaid certificate, 


« ſame, and that this deponent may have ſuch al- 
« lowance and benefit as are given to bankrupts by 


« purſuance thereof, was obtained fairly and with- 
« out fraud.” | 25 


Sworn at the public Francis Gibbons. 
cc office, &c. | | | OE 
This affidavit being laid before the great ſeal, and 
no cauſe ſhewn within the ſaid twenty-one days 
againſt the allowance of the certificate, the lord 


. - . . - 3 
ſeription on the ſaid certificate; 


Cof laſt, and none of the Creditors of 
the above- named Francis Gibbons, having ſhewn any 
" cauſe to the contrary : I do allow and confirm 
this certificate.” 8 Camden, C. 
Aſignees. 5 ES 
As the aſſignees may find it neceſſary to eall the 
creditors together, in order to enable them to make 
i ſpeedier dividend of the bankrupt's eſtate, the ad- 


rertiſement and authority in purſuance. thereof ſhall 
our next precedents. | 3 


« ſelf according to the directions of an act of par- 
« late majeſty king George the ſecond, intituled, 
« An Act to prevent the commiting of frauds by 
« bankrupts,” and the conſent of all this depo- 
« nent's creditors, who have ſigned their names or 


« that the ſaid commiſſioners may ſign and ſeal the 


the ſaid act and be diſcharged from his debt in 


chancellor will allow the ſame, by the following ſub- 


1 day of 176). 
«© Whereas the uſual notice hath been given in 
the London Gazette, of whe: -- day 


— — 
+ ent. Ea ed ay _—_— __— ro 


462 Aſſignees. 
The Advertiſement. 


„ The creditors who have proved their debts 
« under a commiſſion of bankrupt awarded and if. 
« ſued againſt Francis Gibbons, of, &c. are deſired to 

„ meet the aſſignees of the ſaid bankrupt's eſtate 

% % n the day of next, at 
« of the clock in the at 
ce in order to aſſent to, or diſſent 

© from the ſaid aſſignees commencing, proſecuting, 
« or defending any ſuit or ſuits at Ca law or in 
« equity, for recovery of any part of the ſaid bank- 
« rupt's eſtate and effects; and alſo to their com- 

„ pounding, ſubmitting to arbitration, or other- 
« wiſe agreeing, wy matter or thing relating there- 
« to, and on other ſpecial affairs.” 

The above advertifement is by virtue of ſtat. 5 
Geo, 2 c. 50.1. 34, 35, 38. and lord {b} Hard. 
wicke ſaid, that there was no colour to ſay, that 
where only four creditors were prefent at a meet- 
ing, to conſider whether they ſhould carry on a ſuit Wi © 
againſt a debtor to the bankrupt's eſtate, that they Wi * | 

could give the aſſignees a general power by writing 

ſigned for that purpoſe, to profecute ſuch ſuits 35M © i 

they in their diſcretion ſhall think fit, by virtue ef.“ a 

ſtat. 5 Geo. 2. c. 30. f. 38. but that the aflignees 

muſt have a meeting of creditors, upon notice 


given for that purpoſe in the London Gazette, to con- © di 
der of each particular ſuit, or each particular caſe © cc 
for arbitration, before they can proceed in them. de 
Lord (c Hardwicke ſaid, that though the acts of * fo: 
parliament relating to bankrupts did only direct th * efl 
aſſignees to advertiſe a meeting of creditors in rela r ſul 


tion to commeneing ſuits, and for particular pur 


poſes, yet the aſſignees were very much to be com 
5 | mendeg 


(a) 2 Black, Com. 436. 8vo. edit, 
b) Ath, Rep. 91. pl. 39. 
. ? Al. Rep. 253. 


 Affigneer. 1 


mended for advertiſing meetings upon any other ex- 
traordinary occaſion that concerned the creditors, 
becauſe where they were numerous, there was no 


way ſo good to collect the whole body together. 
Lord (a) Hardwicke ſaid, that where aſſignees 
give notice purſuant to the above ſtatute of 5 Geo. 


2. that there would be a meeting of the,creditors, 
in order to accept of a compoſition, that they had 


done every thing which the act of parliament pre 


ſcribed on meetings for compoſition of debts, and 


that if ſome of the creditors did not think proper 
to come, it was their own faults, and that thoſe 
who were preſent had a right to bind the whole, 
if the majority in value at the meeting were of op 
nion to ſign the compoſition. | . 


| Memorandum of the meeting of creditors. 
3 At, &c. | Bol 


«© BE IT REMEMBERED, that we whoſe names 
Hare hereunto ſubſcribed, being the major part in 
„value of the creditors who have proved our debts 
under the commiſſion of bankrupt awarded and 


„ iſſued againſt Francis Gibbont, preſent at the place 
and time above-mentioned, purſuant to an ad- 
vertiſement in the London Gazette, of 25 
* day of [ laſt inorder to aſſent to, or 


„ diſſent from the aſſignees choſen under the ſaid 


commiſſion, their commencing, profecuting er 
* defending any ſuit or ſuits at law or in equity, 
for recovery of any part of the ſaid bankrupt's 
* eflate or effects, and alſo to their compounding,. 
* ſubmitting to arbitration, or otherwiſe agreeing 


* any matter or thing relating thereto, and on 


other ſpecial affairs. And alſo purſuant to the 
* ſtatute in ſuch caſe lately made and provided, do 
* conſent. and agree that the aſhgnees under the 


(a) Ait. Rep. 10. 2 A. Rep. 7. S8. R. 8 


® aid 


I 
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4 faid commiſſion ſhall [here ſet owt what reſolutim; 

« the creditors come to, and what direction they give 

cc the aſſignees.]” 7 | 

| Saler (a) before the commiſſioners, 
As the eſtates of bankrupts are frequently old 

before the commiſſioners, the ſolicitor may expect 


to find ſome precedents on that occaſion, the moſt 
uſeful of which ſeem to be the following ones. 


Advertiſement for the London Gazette. 
c To be ſold by auction, before the major part 


- © of the commiſſioners named and authorized in 


c and by a commiſhon of bankrupt awarded and 
ec iſſued, and now in proſecution againſt Francis 
e Gibbons, of, & c. at the Guildhall of the city of 
% London, on Thurſday the day of July next, 
ce between the hours of 4 and 6 o'clock in the af- 
ic ternoon [Here ſet out a deſcription of the premiſes in- 
« tended to be fold ] For further particulars enquire 
'« of [the clerk to the commiſſion.” | 

On the day of ſale, having given each of the 
commiſſioners a particular and conditions (b) of 
ſale, they proceed, as is uſual in ſuch caſes, hve 
minutes is allowed for bidding on each lot, and 
whenever a perſon bids, he muſt ſign, his bidding 
if required; when the fale is over, Wee 
thereof is ſigned by the commiſſioners. | 


froners. 


At; ae; 


: Memorandum on ſale of an eftate before the commi|- 


«© Memorandum, That we whoſe names are here 
« unto ſubſcribed, being the major part of the 
| 6“ com 


(a) See fol. 191, 3 
3) In theſe conditions, the commiſſioners ſtand for the auctioneei 
the aſſignees ſor the owners of the eſtate. | 


Joint and ſeparate Debts. . 1 


es commiſſioners named and authorized, in and by 


« a commiſſion of bankrupt awarded and iſſued, 
« and now in proſecution againſt Francis Gibbons, 
« of, &c. met the day and year, and at the place 


ec aboveſaid, purſuant to notice in the London Ga- 
_ -& gerte, for ſale of the ſaid bankrupt's real eſtate, 


« confiſting of ¶ Here ſet out a particular deſcription 


( of qwhat is intended to be ſold, according to the ad- 


6c vertiſement . 


« Memorandum, The above eſtate was put up to 


« ſale at the ſum of when John Dal- 
« rymple of London, merchant, bid -the ſum of 
6c | for the ſaid eſtate, and no perſon 
« (though there were ſeveral bidders) bidding more 


« for the ſame, we declare the ſaid John Dalrym- 


« ple purchaſer of the ſaid eſtate, at the ſaid ſum 

10 of - | 77 - ; | 
| Thomas Nugent. 

Kichard Wood. © 
Thomas Life. 


If there ſhould happen to be no bidder, the 


commiſſioners will ſign the following memorandum. 


Memorandum, that the above eſtate was put up 
cc to ſale at the ſum of and we the 


« ſaid commiſſioners attended from the hours of 


« four o'clock to fix in the afternoon, and no bid- 


« ders appearing to bid for the ſame, the bidding 
« was thereupon diſmiſſed, and the ſale adjourned 
« to a future day.” ELSE 
| 4 _ Thomas Nugent. 
Richard Wood. 
T homas Life. 


Joint and ſeparate debts. 1 
As the court of chancery hath (a) declared, 
that the commiſſioners have no power of admit- 


| | ting 
(a) Ark. Rep. 68. pl. 23. 


466 Duin and ſeparate debte. 
ting ſeparate creditors, to prove debts under a joint 
commiſſion, without the ſanction of the great ſea], 


we will here Jay before the reader the proper peti- 
tion, when ſuch application is neceſſary. 


« In the matter of 6 To the right honour- 
« Francis Gib- able the lord high- 
&« gong, and Adam 0 chancellor of Great 
c Pierce, bank- | « Britain. 

K upts. 


4 The humble petition of Humphrey Parflow of, wo, 
on behalf of himſelf, and the reſt of the ſeparate cre- 
ditors of the ſaid Adam Pierce, 


Sheweth, | 
6 That on or about the day of laſt 
ec a joint commiſſion of bankrupt under the great 
cc ſeal of Great Britan, was awarded and iſſued 
« againſt the ſaid Francis Gibbons and Adam Pierce, 

of London, merchants and copartners, and they 
& were thereupon declared bankrupts accordingly, 
&« and their eſtates and effects, as well joint as ſe- 
tc parate, have been aſſigned to an aſſignee or aſ- 
4“ ſignees, duly choſen under the ſaid commiſſion, 
© without diſtinguiſhing or dividing the joint et- 
c fects from the reſpeCtive ſeparate eſtates of the 
& ſaid bankrupts. | | 5 
66“ That the ſaid Francis Gibbons and Adam Pierce, 
c againſt whom the faid joint commiſſion was 
cc awarded and iſſued, were, before the date and 
« ſuing forth the ſaid commiſſion, and ſtill are 
ec juſtly indebted to your petitioner, and others, on 
4 the faid bankrupts' reſpective ſeparate accounts, 


« in very large ſums of money, as well for monics 
cc lent and advanced to the ſaid Francis Gibbons and 
% Adam Pierce, reſpectively, by your petitioner, 3s 
4 ox other accounts. EF 


« That 


Joint and ſeparate debts. 467 


10 That the ſaid bankrupts, at the time of ;Nuing 
« the ſaid commiſhon, were reſpectively poſſeſſed 


« of, or otherwiſe entitled unto, a very conſider- 


« able perſonal eſtate in their own right, and your 
« petitioner is adviſed that ſuch ſeparate eſtates are 
6 " liable to payment of the ſeveral and reſpective 
« ſeparate debts of the ſaid bankrupts. | 

« That under the circumſtances of this caſe, 
« your petitioner, and other ſeparate creditors of 
« the ſaid bankrupts, cannot be admitted to prove 


« their ſeveral and reſpective ſeparate debts under 


« the ſaid joint commiſſion, ſo as to bind the re- 
« ſpective feparate eftates of the faid bankrupts, 
« for the benefit of your petitioner, and the reft 


« of the ſeparate creditors of the ſaid bankrupts, 


« without your lordſhip's order for that purpoſe. 


4 Your petitioner therefore moſt humbly 


« prays, that your lordſhip would be 


4 pleaſed to order, that your petitioner, 
„„ and the reſt of the ſeparate creditors of 


c the ſaid bankrupts, may be at liberty 


« to prove their ſeveral and reſpective ſe- 
e parate debts under the ſaid joint com- 


« miſſion, and that it may be referred to 


ec the major part of the commiſſioners: 
named and authorized in and by the 


compts of the ſeparate. eſtates of the 
ſaid bankrupts reſpectively, for the be- 


tive ſeparate creditors, and that the 
colts of this application, and taking 
ſuch accompts, be paid and borne aut 
of the reſpeCtive ſeparate eſtates of the 
« ſaid bankrupts, or that your lordſhip 
« would make ſuch other order in the 
« premiſſes, for the relief of your peti- 


S 8 & 8 8 N 


* 
ay 


ſaid commuſſion, to take diſtinct ac- 


nefit of their ſaid ſeveral and reſpec- 
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ce tioner, and the reſt of the ſeparate cre. 
« ditors of the ſaid bankrupts, as to your 
* lordſhip ſhall ſeem meet. 


And your petitioner ſhall ever pray, &c.” 


The following memorandum ſpeaks for itſelf, and 


ſeems proper in this place. 


Memorandum of an annuitant's being admitted a credi- 


c 
te 
440 


tor purſuant to order. 
| . At, & c. | 


« By IT REMEMBERED, that, purſuant to an 
order of. the right honourable the lord high chan. 


% 


cellor of Great Britain, made the day 
of June 1768, Ezekiel Garrick appearing this 


day before the major part of the commiſſioner; 


named and authorized in and by a commiſſion of 


bankrupt awarded and iſſued, and now in pro- 
ſecution againſt Francis Gibbons, of, &c. made 


his election to come in as a creditor for the 


value of the annuity in the ſaid order mentioned, 
upon the ſeparate eſtate of the ſaid Francis Gib. 
bony; and the ſaid commiſhoners proceeded in 
the preſence of the ſaid Ezekiel Garrick and his 
ſolicitor, and the aſſignees and ſeveral of the 
creditors, to make an eſtimate of the value of 
the ſaid annuity, and upon hearing what was 


' alledged on both ſides, and upon conſideration 


of the matter, the ſaid commiſſioners valued 
the ſaid annuity at four years purchaſe, amount- 
ing to the ſum of 100/. whereupon the ſaid 
Ezekiel Garrick was admitted a creditor for the 
ſaid ſum of 100 4. purſuant to the faid order.“ 
| Thomas Nugent. 
Richard Mood. 
Thomas Life. 


Io 


* 
ö 


10 


Dividend. 409 
'In fol. 300. We obſerved on a precedent of“ An 
« act of bankruptcy, as concerted by the bank- 
« rupt himſelf ;” the ſame writer gives us occaſion 
to make another obſervation in this place. He ſays, 
« that an order of dividend at the third ſitting 
« may be looked on as an unprecedented thing, 
« and as never done; becauſe the act ſays, after 
* four months, and within twelve months, a dividend 
« ſhall be made, Qc. but it does not ſay it ſhall not be 
« made before; and then goes on with a ſtrange 
ſort of reaſoning to ſhew that a dividend may and 
ought to be made at the third fitting. Lord a 
Hardwicke ſaid, © that an attempt to make the 
court judges in what manner the eſtate and ef- 
« fects of a bankrupt ſhould be diſtributed before 
e the expiration of four months from the date of 
« the commiſhon, was abſolutely an attempt to change 
tc the method chalked out by the aft, and ought to meet 
« with the utmoſt diſcouragement ; for that time. (ſaid 
“lord keeper North) is given to all creditors to 
« come in, and if they might be hindered from 
« coming in, before the four months, it might be 
“ made a trick to cozen (5) them.“ EE 

We preſuming the aſſignees not willing to make 
a dividend even after the expiration of twelve months, 
from the iſſuing of the commiſſion, will here ſet 
down the form of | . 


Notice e from commiſſioners to aſſignees e male a 
“ You are hereby required to attend us, whoſe 
names are hereunto ſubſcribed, or the major part 
oy 0 SE, 

(a) Ark, Rep. 107. | 


(6) 2 Chan, Caſ. 191, 
%) See Ark, Rep. 91. pl. 39. 
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de of the commiſſioners named and authorized, lu 
« and by a commiſſion of bankrupt awarded and 
* iſſued, and now in proſecution againſt Franci; 
& Gibbons, of, &c. on the day of 
ce at the Guildhall of the city of London, to 
© ſhew cauſe why notice has not been given by you 
« for making a dividend of the eſtate and effects of 
« the ſaid bankrupt, according to the act of par- 
« liament in that caſe made and provided, which if 
« you fail of doing, a meeting will be forthwith ap- 
“ pointed by us, whoſe names are hereunto ſub- 
* ſcribed, or the major part of the ſaid commiſ- 
* fioners in and by the above commiſſion named 
& and authorized, for you to produce your receipts 
% and payments touching the ſame, and to make 
« a dividend of ſuch part of the ſaid eſtate and 
« effects, as ſhall appear to be remaining in your 


ce hands. Dated this day of 

« 1769. | | 

10 e Partridge and Thomas Nugent. 
&« Charles Dennis, aſſig- . Fenſhawe. 
e nees of the eſtate and homas Life. 


c effects of Francis Gib- | 
« bons, bankrupt.” 


This notice the aſſignees are to give by the fol- 
lowing advertiſement in the Gazette. 


T he advertiſement. 


«© The commiſſioners named and authorized in 
« and by a commiſſion of bankrupt, awarded and 
« jfſued, and now in proſecution againſt Francis 
& Gibbons, of, &c. intend to meet on the (a) 


% day 


(a) Three weeks notice at leaſt muft be given, 


[- 


n 
< 


Dividend. — 


(0 day of next, at o' clock in the 


40 noon, at Guildhall, Landon, in order to 
« make a dividend of the eſtate and effects of the 

« ſaid bankrupt, when and where the creditors who 
« have not already proved their debts under the 
« ſaid commiſhon, are hereby required to come 
« prepared to prove the fame, or they will be ex- 
« cluded the benefit of the ſaid dividend.” 


Order of dividend by admiſſion. 
At, &. 


% BE IT REMEMBERED, that we whoſe names 
« are hereunto ſubſcribed, being the major part 
« of the commiſſioners named and authorized, in 
« and by a commiſſion of bankrupt, awarded and 
e jſſued, and now in proſecution, againſt Francis 
e Gibbons, of, &c. having met together the day and 


„ year, and at the place above mentioned, in order 


to make a dividend of the eſtate and effects of the 
« ſaid bankrupt, purſuant to notice given in the 
% London Gazette for that purpoſe ; and it being ad- 
« mitted by 7h Partridge and Charles Dennis, aſ- 
« ſignees 8 the eſtate and effects of the ſaid Bank- 

« rupt, that they now have ſuthcient money in 


« their hands to pay all the creditors of the ſaid 


„ bankrupt, who have already proved or claimed 
* debts under the faid commiſſion, 14s. in the 
pound for every pound ſo proved or claimed. 
We do therefore, purſuant to the ſaid admiſſion, 
and at the defire of the creditors, order and di- 
rect that the ſaid aſſignees do forthwith pay and 


divide unto and amongſt all and every the 


* creditors of the ſaid bankrupt, who have proved 
* their debts and the claimants when they = 
gs | Ef % have 
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«© have ſubſtantiated their claims by proof under the 
« faid commiſſion, 148. in the pound in proper. 
« tion to their ſeveral and reſpective debts,” 


Champion Branfil, 
Richard Wood, 
T hamas Life. | 


If a creditor will make an affidavit that he hath 
not read the Gazette, he will be admitted (a) upon 
the common equity of the court of chancery, fo 2 
not to diſturb (4) the former dividend, and by that 
means mult in the firſt place, be brought up equa 
to the creditors under the firſt dividend, before the 
commiſſioners can proceed to make a ſecond. 
The meaning of not diſturbing a dividend already 
made, is this: | | 
Suppoſe a bankrupt's effects amount in the whole 
to 600 /. clear of all charges, and he owes 1500/, 
and goo/. only are proved; the commiſſioners 
knowing of no other debts, order a dividend of 
ten ſhillings in the pound, this dividend wil 
amount to 450/7. ſo that there will be remaining in 
the aſſignees hands, after payment thereof, only 
150 J. and if afterwards other creditors come in to 
the amount in value of 600 /. ſuch creditors wil 
loſe r50/. becauſe there will be but five ſhilling 
in the pound remaining to pay them, inſtead of ten 
ſhillings, and theſe creditors have no right to dil 
turb the former dividend, or to oblige the other 
creditors to refund any part of the ten ſhillings in 
'the pound, received by them' on their ſeveral and 
reſpeCtive debts; but if on a ſecond dividend it 2. 
pears that the aſſignees have ſufficient in their hand 
Wo e | . 9 


(a) Ath, Rep. 209, (5) See fol, 476, 
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Dividend." 43. 


ts pay thoſe creditors who have proved their debts 
once the firſt dividend ten ſhillings in the pound; 
in ſuch caſe they are to receive an equal dividend 
with thoſe creditors who firſt proved their debts, 
before any ſecond or further dividend is made to the 
creditors in general. dtp ee 


4“ To the right. honour- 
& able the lord high 
c chancellor of Great 
«& Britain. 


« In the matter of 
Francis Gibbons, 
© bankrupt. 


De humble petition of Robert Martin, of, 8c. 
& Sheweth, = 33 
“That the ſaid Francis Gibbons on or about the 
day of Ha 1768, became 
« bankrupt, and a commiſſion of bankrupt dated, 
the ſaid day of was awarded 
* againſt him, and he was declared a bankrupt ac- 
* cordingly, and Fohn Partridge, of, & c. and 
* Charles Dennis, of, &c. were duly choſen aſ- 
* ſignees of his eſtate and effects. * 
That there was at the time of the date and 
ſuing forth of the ſaid commiſſion, due to your 
petitioner from the ſaid bankrupt the full and 
* juſt ſum of 200. of lawful money of Great 
Britain for principal and intereſt by virtue of a 
bond or obligation, bearing date the day 
* of 1767, under the hand and ſeal of 


(6 


* the ſaid bankrupt, for which ſaid ſum of 200/. 
* your petitioner hath not, nor hath any other 
* perſon or perſons for his uſe, or for the uſe of 
* any other perſon or perſons, to the knowledge or 
belief of your petitioner, had or received any ſe- 

* ORE oo: cc curity, 
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e curity or ſatisfaction whatſoever, ſave and er. 
© cept the ſaid bond. eden nts £0 
That your petitioner having been of late ven 
« much abroad, hath had no opportunity of read. 
« ing the Gazette, as by affidavit (, annexed ap- 
« pears; whereby your petitioner hath negleQed 
« to prove his ſaid debt under the ſaid commiſ- 
— 5 i 
„ That a dividend hath been made of the ſaid 
« bankrupt's eſtate and effects, of fourteen ſhilling 
4 in the pound | 
„That on the day of | 
« laſt, there was a meeting of the commiſſioners, 
« in order to make a ſecond dividend of the aid 
« bankrupt's eſtate, at which meeting your peti- 
s tioner was admitted to prove his ſaid debt of 
& 200l. but there being ſeveral claims undeter- 
4 mined, and the aſſignees not being prepared to 
4 paſs their accompts, the making a ſecond divi- 
% dend of the ſaid bankrupt's eſtate and effect 
« was adjourned to the | day of 
«© next. | | ” 
4 That your petitioner hath by his ſolicitor ap- 4 
ec plied to the aſſignees to be paid the dividend of 
& his ſaid debt equal with the other creditors 
(who have received their dividend of fourteen 
& ſhillings in the pound) out of the money that 
4c ſhall appear to be remaining in their hands; but 8 


& they inſiſt that they cannot pay your petitioner 
| &« after 


(a) This affidavit muſt be in the common form, and the creditor 
muſt ſwear that © he hath not read the Gazette, in which any adver- « 
ec tiſement was inſerted, to the creditor's belief, relative to the com- 
« miſſion of bankrupt awarded againſt the ſaid Francis Gibbons,” or « 
the like effect. * 
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« after that rate in the pound, on your petitioner's 
« debt. e 1 EG: 8 


« Your petitioner therefore, moſt hum- 

6 bly prays your lordſhip that the aſ- 
«© ſignees of the ſaid bankrupt's eſtate 

« and effects, may pay your petitioner 

c his proportionable dividend of the 

« ſaid eſtate and effects, in reſpect of 
c his debt ſo proved as aforeſaid, equal 
« with the creditors already paid. 


8 And your petitioner ſhall ever pray, &c.“ 
5 Order for a further dividend. 
At, Kc. 


« Be it remembered, that we whoſe names are 
« hereunto ſubſcribed, being the major part of the 
«© commiſſioners named and authorized, in and b 
« a commiſſion of bankrupt, awarded and :fued, 
« and now in proſecution againſt Francis Gibbons, 
* of, &c. having met together the day and year, 


and at the place above-mentioned, in order to 


make a further dividend of the eſtate and effects 
„of the ſaid bankrupt, purſuant to notice given 
in the London Gazette for that purpoſe; and it 
« appearing to us, that by an order of dividend 
* made the 4 "May Of: | 
* laſt, the aſſignees under the ſaid commiſſion ad- 
“ mitted, that they then had ſuſficient money in 
„their hands, to pay all the creditors of the ſaid 
* bankrupt, who had proved or claimed debts un- 
* der the ſaid commiſhon, the ſum of 148. in the 


pound, for every pound ſo proved or claimed; 


* the ſaid commiſſioners did therefore, purſuant 
| 1 5 5 66 to 
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© to the ſaid admiſſion, and at | the. deſire of the 
« creditors, order and direct that the aſſignees 
© ſhould pay and divide unto and amongſt all and 
© every. the creditors of the ſaid © bankrupt, who 
e had proved their debts and unto the claimants, 
e when they ſhould have proved their claims un- 
©. der the ſaid commuthon, the ſum of 148. in the 
pound, in proportion to their ſeveral and reſpec. 
ce tive debts; and it being admitted by the ſaid af. 
< ſignees that they have now ſufficient money in 
< their hands, to pay (a) all the creditors not included 
& in the former dividend, and who have at this ſitting 
cc. proved their debts under the ſaid commiſſion, the like 
& dividend 0 Kere ſhillings in the pound, upon their 
& ſeveral and reſpective debts, and alſo ſufficient to pay 
cc all the creditors of the ſaid bankrupt, who have 
already proved or claimed debts under the ſaid 
& commiſſion, the further ſum of 3s. in the pound, 
cc over and above the ſum of 14s. in the pound, 
c already divided under the ſaid commiſſion, for 
cc every pound ſo proved or claimed: We do there- 
& fore, purſuant to the ſaid admiſſion, and at the 
« defire of the creditors, order and direct that the 
& ſaid aſſignees do forthwith pay and divide, unto 
& and amongſt (a) all the creditors not included in the 
&« former dividend, the ſum of fourteen ſhillings in the 
& pound, and unto and amongſt (a) all and every 
„ the creditors of the ſaid bankrupt, who have 
c proved their debts, and unto the claimants, when 


“ they ſhall have proved their claims under the ſaid 
5 5 8 | 6 com- 


a) The above marked in iralies is to be inſerted only when cre- 
ditors prove debts for whoſe dividends no reſervation hath been made 
in former calculations, and when the aſſignees have ſufficient in their 
hands to pay ſuch ſubſequent creditors former dividends without di- 


turbing the dividend already made. 
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« commiſſion, 3s. in the pound, in proportion to 
« their ſeveral and reſpective debt. 
| Thomas Nugent, 
Champion Branfil, 
Thomas Life. 


Orr for Ohre au etl eg. 
| At, & C. 


« BE IT REMEMBERED, that we whoſe names 
« are hereunto ſubſcribed, being the major part of 
© the commiſſioners named and authorized, in and 
« by a commiſſion of bankrupt, awarded and if- 
“ ſued, and now in proſecution againſt Francis Gib- 
*« bons, of, &c. having met together the day and 
« year, and at the place above-mentioned, in or- 
« der to make a further dividend of the eſtate and 
« effects of the ſaid- bankrupt, purſuant to notice 
in the London Gazette for that purpoſe given: 
« And it appearing to us, that by an order of divi- 
« dend, made the ET 3 | 
« laſt (or 1768) the aſſignees under the ſaid com- 
« miſſion admitted, that they then had ſufficient 
« money in their hands, to pay all the creditors of 
the ſaid bankrupt, who had proved or claimed 
* debts under the ſaid commiſſion, the ſum of 148. 
„in the pound, for every pound ſo proved or 
claimed; the ſaid commiſſioners did therefore, 
« purſuant to the ſaid admiſhon, and at the deſire. 
« of the creditors order and direct, that the aſſig- 
* nees ſhould pay and divide unto and amongſt al! 
* and every the creditors of the ſaid bankrupt who 
* had proved their debts, and unto the claimants 


> 5 | c when 


a) This will ſerve for a final dividend, mutatic rutandis, 


A a — W N 8 ” 
| **. A. en — e ogg ro 
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„ when they ſhould have proved their claims uu. 


« der the ſaid commiſſion, the ſum of 148. in the 
« pound, in proportion to their ſeveral and reſpec- 
tive debts; and it alſo appearing to us that by 
« an order of dividend made | 


-:* "> thi 
« of laſt (or 1768) the Abe 


« under the ſaid commiſhon admitted, that they 
% then had ſufficient money in their hands to pay 
*« all the creditors of the ſaid bankrupt, who had 
« proved or claimed debts under the ſaid commil. 
« ſion, the further ſum of 3s. in the pound, over 
c and above the ſum of 14s. in the pound already 
* divided under the ſaid commiſhon for every pound 
ic ſo proved or claimed; the ſaid commiſſioners did 
% therefore purſuant to the ſaid laſt admiſſion, and 
« at the defire of the creditors, order and direct, 
* that the aſhgnees ſhould pay and divide unto and 
« amongft all and every the creditors of the faid 
« bankrupt, who had proved their debts ; and un- 
cc to the claimants, when they ſhould have proved 
« their claims under the ſaid commiſhon, the fur- 
ec ther ſum of 3s. in the pound, in proportion to 
* their ſeveral and reſpective debts; and it alfo 
« further appearing to us, by the accompt of John 
& Partridge, one of the ſaid aſhgnees, this day er. 
ic hibted to us upon oath, (Charles Dennis, the 
«© other aſſignee, not having or received any part 
« of the ſaid bankrupt's eſtate and effects, as all 
i appears to us upon the oath of the ſaid Chart 
&« Dennis) that the ſum total of the ſaid bankrupt! 
t eſtate ſince got in and received by them, dot 
c amount to the ſum of which being 
«© added to the ſum of (a) make te 


« gether the ſum of And it alſo x 
| 6“ pearl 


(a) The ſum remaining in the aſſignees hands, after payment“ 
tte 1aid two divieends, | | 


i] 
In ita 
5 
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earing to us, by the accompt of the ſaid John 
6 . and alſo by a certificate of Thomas Cud- 
« don, eſqz one of the maſters of the high court of 
(Chancery, bearing date the day of 
« 17 of his having ſettled and taxed a bill 
« of fees and diſburſements of Fames Browne, clerk 
© to the ſaid commiſſion, at the ſum of 
„ BY another certificate of H. M. eſq. 
another of the maſters of the ſaid court of Chan- 


« cery, bearing date the day of 
7 595. oboe heving ſettled and 


« taxed another bill of fees and diſburſements of 
te the ſaid James Browne, under the ſaid com- 
© miſſion, including the coſts of ſeveral actions at 


« law, to the ſum of that the ſaid 
x John Partridge hath paid, laid out and expended 
« the ſum of which being deducted 
from the ſaid ſum of | reduces the 
© ſame to the ſum of « which ſaid ſum 


« now remains in the hands of the ſaid John Par- 
« tridge to be divided. And (a) it appearing to us 
e that the debts proved under the ſaid commiſſion, in- 
* cluding the debts that have been this day proved to the 


* amount of --- duo make together the ſum 
«9 Now we do order and di- 
( : rect, that the ſaid dividends of {6) and 


ſhillings in the pound ſhall be paid 
« to ſuch of the ſaid bankrupt's creditors who have 
* this day proved their debts, which will amount 
«© to and after payment thereof there will 
* remain in the hands of the ſaid 72bn Partridge 
« the further ſum of Jo be |. 
* vided among the creditors 4 the ſaid bankrupt, And 

KN 


* 


{a) If no o debts reniain to bb proved at this ſitting, then what 
Kin italics may be omitted. 
9) Viz, The dividend and further dividend by admiſſion, 
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cc 
«c 
«c 
cc 
«c 
cc 
. — 
«c 
ce 
cc 
60 
— 
61 


we do order and direct, than out of the monies 
ſo remaining in the hands of the ſaid John Par. 
tridge as aforeſaid, a further dividend of 

in the pound be paid to all the bankrupt's credi- 
tors who have already proved their debts and 
ſought reliefunder the ſaid commiſſion, in propor- 
tion to their ſeveral debts, which ſaid dividend 
of | in the pound amounts to the 
ſum of n2⁊ãs we compute the ſame, 
and after the payment thereof, there will remain 
in the hands of the ſaid %n Partridge the ſum 
of b | and no more, ſubject to 
our further order, [or which he 1s to retain to- 


wards anſwering future charges, and making a 
further dividend.” } 
| | Thomas Nugent. 
Champion Branfil. 
Thomas Life, 


Memorandum of adjourning dividend. 
At, &. 


© BE IT REMEMBERED, that we whoſe name: 


are hereunto ſubſcribed, being the major part ot 


the commiſſioners named and authorized, and by 
a commiſſion of bankrupt, awarded and iffued, 
and now in proſecution againſt Francis Gibbon 
and Adam Pierce, of, &c. having met together the 
day and year, and at the place above-mentioned, 
in order to make a dividend of the joint eſtates 
and effects of the ſaid bankrupts, and alſo of their 
ſeparate eſtates and effects, purſuant to notice in 
the Landon Gazette for that purpoſe given; but 

ohn Partridge, one of the aſſignees under the 
laid commiſſion being abſent, we could not pro- 


ceed to make ſuch dividend, and therefore adjourn 
5 & making 
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« making the ſame unto the _ 5 day of 
40 95 next, at four o'clock in the after- 
« noon, at the ſame place. E 
| I | Thomas Nugent, 
Richard . ood, 
Thomas Life. 


Dividend under a joint commiſſion, whereon an order 
had been obtained, for taking an account of and divid- 
ing the bankrupt's ſeparate ęſiatte. 


« At, Kc. 


« Whereas we whoſe names are hereunto ſub- 
« ſcribed, being the major part of the commiſ- 
* ſioners named and authorized in and by a com- 
« miſſion of bankrupt, awarded and ifſued, and 
« now in proſecution againſt Francis Gibbons and 
« Adam Pierce, of, &c. did meet the day and year, 
“ and at the place aboveſaid, purſuant to notice in 
* the London Gazette, in order to make a dividend - 
« of the joint and ſeparate eſtates and effects of the 
* ſaid bankrupts; and we have, in obedience to 
« an order of the right honourable the lord high 
« chancellor of Great Britain, taken an accompt 
* of the joint and ſeparate eſtates and effects of 
e the ſaid bankrupts, and it appears to us that the 
«* total of the joint debts proved and claimed un- 
der the ſaid commiſſion, amounts to the ſum of 
* and l that the total of the ſepa- 
rate debts of the ſaid Adam Pierce ſo proved and 
claimed under the ſaid commiſſion, amounts to 
tlie ſum e and that the total of 
« the ſeparate debts of the ſaid Adam Pierce, ſo 
proved and claimed under the ſaid commiſſion, 
by virtue of the ſaid order, amounts to the ſum 
#, , | and that the clear ſum in 

1 3 N 
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6c 
cc 
40 
cc 
c«c 
«c 
«c 
«c 
40 
66 
40 
40 
60 
10 
L 
40 
«c 
40 
66 
40 
40 
CT 
«c 
40 
cc 
60 
ce 
cc 
40 
cc 
cc 
«c 
46 
tc 
46 


«c 


the hands of John Partridge and Charles Dennit, 
the aſſignees of the ſaid bankrupt's joint eſtates 
and effects amounts to the ſum of 
and of the ſeparate eſtate of the ſaid Francis Gil. 
bons to the ſum of and of the 
ſeparate eſtate of the ſaid Adam Pierce, to the ſum 
of | We do therefore order, that 
the ſum of part of the ſaid ſum of 
: be diſtributed and paid to the 
reſpective joint creditors of the ſaid bankrupts, 
who have already duly proved their debts under 
the ſaid commiſhon, in manner following, viz, 
at the rate of 6s. gd. in the pound to Mil 
Green, in reſpect of a debt of proved 
by him this day, being the amount of the for- 
mer and preſent dividend; and in reſpect of all 
his other debts, after the rate of 1s. and 3d. in 
the pound; fo that the ſum of | after 
e of the ſaid creditors, will remain in the 
ands of the ſaid aſſignees, of the ſaid joint eſtate 
and effects. And we do further order that the 


ſum of part of the ſaid ſum of 


be diſtributed and paid to the 
reſpective ſeparate creditors of the faid Francis 
Gibbons, who have duly proved their debts un- 
der the ſaid commiſſion, in purſuance of the ſaid 
order, after the rate of eleven ſhillings in the 
pound ; ſo that the ſum of | after 
payment of the ſaid dividend, will remain in the 
hands of the ſaid aſſignees, of the ſeparate eſtate 
of the ſaid Francis Gibbons, And we do further 
order, that the ſum of part of the 
ſaid ſum of be diſtributed and 
paid to the reſpective ſeparate creditors of the 
ſaid Adam Pierce, who have already duly proved 
their debts under the ſaid commiſſion, in put- 


ſuance of the ſaid order, after the rate of three 
2 | 6 ſhillings 
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« ſhillings in the pound; ſo that the ſum of 

« after payment of the ſaid dividend, will re- 
« main in the hands of the ſaid aſſignees, of the 
« ſeparate eſtate of the ſaid Adam Pierce.” 


Thomas N, ugent. 
Richard Mood. 
Thomas Life. 


If the aſſignees cannot perſonally attend the com- 
miſſioners on the day by them appointed for making 
2 dividend, they muſt make an affidavit to the fol- 
lowing effect, viz. 55 

« 7ohn Partridge, of, &c. and Charles Dennis of, 
« &c. aſſignees under a joint commiſſion of bank- 
« rupt awarded and iſſued, and now in proſecution 
« againſt Fraxcis Gibbons and Adam Pierce, of, &c. 
« and copartners, make oath. And firſt this de- 
« ponent John Partridge for himſelf ſaith, that the 
« two ſheets of paper hereunto annexed, and re- 
« ſpectively ſigned by bim this deponent, do con- 
„ tain a full and true accompt of all his this depo- 
« nent's receipts and payments, touching the eſtate 
« and effects of the ſaid bankrupts, as well joint 
« as ſeparate, under the ſaid commiſhon ; and this 
« deponent further ſaith, that the ſeveral ſums 
t therein charged, to have been allowed, paid, and 
« expended, have been really and bona fide allowed, 
« paid, and expended, in manner, and for the pur- 
« poſes therein mentioned. And this deponent 
« Charles Dennis for himſelf ſaith, that the paper 
« writing hereunto alſo annexed and ſigned by him 
this deponent, doth contain a full and true ac- 
* compt of all his this deponent's receipts and pay- 
* ments, touching the eſtate and effects of the 
* ſaid bankrupts, as well joint as ſeparate, under 
the ſaid commiſſion. And this deponent further 

| Y 4 « ſaith, 
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&« faith, that the feveral ſums therein charged, to 
„% have been allowed, paid, and expended, have 
cc been really and bona ide allowed, paid, and ex. 
c pended in manner and for the purpoſes therein 
c mentioned.” | | 


c«c Sworn, & c. John P artridge. 
| C harles Dennis. 


The dividend being declared by the commif. 
ſioners, it will ſave the aſſignees a great deal of 
trouble in the payment of it, if the ſolicitor com- 
_ the dividends, which (a) computation may 

intituled, | Meta 

A liſt of the debts proved under the com- 
4 miſſion of bankrupt againſt Francis Gil. 
& bons, of, &c. with the amount of each 
& creditor's dividend, on the ſum of 
c being the ſum ordered to be divided 
« amongſt the ſaid creditors, after the 
% rate of ſhillings in the 
« pound.” 408 


Names of the creditors. Debts proved. Dividends. 


If any bond, note, or other ſecurity was not ex. 
hibited.by the creditor, at the time of his proving 


his debt, the aſfignees ought not to pay ſuch cre- 


ditor his dividend till ſuch bond, &c. be produced, 
It is uſual for the aſſignees to give notice of the 
time and place they intend to pay the dividend; if 


(a) The expence of computing the dividends by the ſolicitor, 
and preparing and copying the above liſt, will be allowed by the 
maſter in the aſſignees accoinpts. | 


it 


re- 


ed. 


he 


tor, 
the 


it be paid by the aſſignees, the ſolicitor ſigns an 
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authority for that purpoſe, to the following ef- 


fet viz. 


Gentlemen, 


« Pleaſe to pay Mary Combes, the ſum 
« of © © +. ©” © - being hex dividend of F3 
« ſhillings in the pound on her debt of 
proved under the commiſſion of INI againſt 
Francis Gibbons, of, Ke. 


5 Yours, c. | 
To Meſſrs. Partridge in | James Browne. | ; 
Dennis, ſaid bankrupt's | WE, 
aſhgnees. | | 14 July, 1769. 


The aſſignees, upon receiving this authority, 


pay the creditor, and take a en in a book to 


the following purport, viz. 


« Received this day of Jah 17805 


of Meſſrs. Partridge and Dennis, aſſignees of the 
« eſtate and effects of Francis Gibbons, of, &c. 


« bankrupt, the ſum of being a divi- 
« dend of ſhillings i in the. pound 
« on my debt of Pk Proved under the 


4 ſaid commiſſion. 


Iarolment. 


Whereas commiſſions of bankrupt, and the de- 
poſitions taken before the commiſſioners, and the 
proceedings upon commiſſions, are (a) moſt com- 


HER monly 


{a) Notwithſtanding this api declaration of the legiNature, i 3 


made a doubt of, even at this day, vue whoſe controul, and ſub. 
ject 


. wy Combes. 4 
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monly kept by the clerks or ſecretaries to the commiſ- 
froners, and by reaſon of the death of the clerks, 
&e. are many times loſt and miſlaid, by means 
whereof purchaſers of premiſes, under commiſſions 
of bankrupt, may be diſabled to make out their 
right and title to the ſame; and there being no 
certain place where the creditors of a bankrupt, or 
any perſon claiming any eſtate or intereſt in any 
' premiſes, by or under a commiſſion of bankrupt, 
can have recourſe to the commiſſion and proceed- | 
ings thereupon ; and the (a) common, depoſitions, 
and proceedings, in cafe they can be produced, are 
not at preſent of record, nor can be given in evidence ; 
which may be of very evil conſequence to purcha- x 
ſers, or perſons claiming as aforeſaid : Therefore \ 
upon petition of any perſon to the great ſeal, pray- 0 
ing that the commiſſion, and the depoſitions taken 


thereon, or any part of them, and certificates (6) k 
zen to whoſe order, folicitors, and the proceedings in bankrupt cake b 
are. Previous to this ſtatute, the court of King's Bench declared, a 
that they could not order a witneſs, who had been examined by the n 
commiſſioners of bankrupt, a copy of his depofition, becauſe it wal h: 
not of a public nature, but taken by the commiſſioners to defend them- ta 


1. Lord Raym. 153. And we may aſk how the commiſſioners are 


to give a creditor a certificate of his having proved a debt, in order ce 
for him to demand the fight of a bankrupt priſoner ; how to certify te! 
to a judge or juſtice of peace, that the party is found bankrupt, in of 
order to get a warrant for his apprehenſion ; how to certify the num- | 
der and value of creditors, and that the bankrupt has conformed in pe 
order that he may obtain his diſcharge; if the proceedings are not ev. 
under the immediate controul and direction of the commiſſioners; and c01 
| indeed there is ſcarcely an authority or power given the commiſſioners 
by the bankrupt ſtatutes, that can be duly executed without the | 
roceedings, It ſeems not improper to obſerve in this place that one ; 
"cannot be both clerk and commiſſioner to the fame commiſſion. Sel. wit] 
Chanrc. Caf. 46. that a clerk may be removed for irregularity, Sel. 8 
> may Caf, 45. _ that he may be diſcharged by the aſſignees. ny 
in. Abr. 117. pl. 2. . 
(o) We always underſtood that every commiſſion under the broad 5 t 
feal was evidence of itſelf, See Tri. at Ni Prius, 38. e t 
(4) Certificates entered of record, or true copies duly ſigned and at- D = 


teſted, ſhall be given in evidence in the courts of record, _ be, 
witnout 


ba 


— — 2 
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allowed and confirmed, or any other matters or things 
relating to the commiſſion, or the proceeding there- 
upon, may be entered of record; the great ſeal ſhall 
direct and order the commiſhon, depoſitions, pro- 
ceedings and certificates, or other matter or things 

to be entered of record, and in caſe of the death of 
the witneſſes proving the bankruptcy, or in caſe the 
commiſſion, depoſitions, proceedings, or other mat- 
ters or things, ſhall be loſt or miſlaid, a true copy 
of the record of the commiſſion, depoſitions, and 
proceedings, or other matters or things, ſigned and 
atteſted, as herein after mentioned, ſhall upon all 
occaſions be given in evidence to prove. ſuch: com- 
miſſion, and the bankruptcy of ſuch perſon, againſt 
whom the commiſſion is awarded, or other matters 
or things. | 18 47771 
To the end any creditor or other perſon may 
know where to ſearch and ſee whether ſuch. com- 
miſſion has iſſued, and find what depoſitions have 
been taken by virtue thereof, and what proceedings 
have been thereupon, and whether the bankrupt: 
hath made affidavit or affirmation of having ob-. 
tained his certificate (a) fairly, and whether ſuch 
certificate is entered of record, and all other mat- 
ters or things to be entered of record in purſuance 
of this act, the great ſeal ſhall appoint a certain pro- 
per place near the inns of court, where all and 
every the matters aforeſaid ſhall be entered of re- 
cord, where all perſons ſhall be at liberty to ſearch 
| and? $2025 | W ns 


without any further proof deemed, adjudged, and taken, to Le a full 
and effectual bar and diſcharge of and againſt any action or ſuit, which 
ſhall be commenced or brought by any creditor of the bankrupt, for 
any debt or demand contracted, due, or demandable, before the iſſuing 
of the commiſſion, unleſs any creditor of the bankrupt ſhall prove 
that the certificate was frauduleatly obtained; in which caſe coſts 
ſh:ll be allowed to either party, as in other common caſes, Stat, 5. 
Geo, 2. c. 30. ſ. 41, See fol. N 5 : 

(a) Stat, 5 Geo, 2, C. 30. ſ. 10. 
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monly kept by the clerks or ſecretaries to the commiſ- 
froners, and by reaſon of the death of the clerks, 
&e. are many times loſt and miſlaid, by means 
whereof purchaſers of premiſes, under commiſſions 
of bankrupt, may be diſabled to make out their 
right and title to the ſame; and there being no 
certain place where the creditors of a bankrupt, or 


any perſon claiming any eſtate or intereſt in any 


premiſes, by or under a commiſſion of bankrupt, 
can have recourſe to the commiſſion and proceed- 
ings thereupon ; and the (a] commiſſion, depoſitions, 
and proceedings, in cafe they can be produced, are 
not at preſent of record, nor can be given in evidence ; 
which may be of very evil conſequence to purcha- 
ſers, or perſons claiming as aforeſaid : Therefore 
upon petition of any perfon to the great ſeal, pray- 
ing that the commiſſion, and the depoſitions taken 
thereon, or any part of them, and certificates (5) 


ject to whoſe order, ſolicitors, and the proceedings in bankrupt caſes 
are, Previous to this ſtatute, the court of King's Bench declared, 
that they could not order a witneſs, who had been examined by the 
commiſſioners of bankrupt, a copy of his depofition, becauſe it wa: 
net of a public nature, but taken by the commiſſioners to defend them- 


. Lord Raym. 153. And we may aſk how the commiſſioners are 


to give a creditor a certificate of his having proved a debt, in order 


for him to demand the fight of a bankrupt priſoner z how to certify 


to a judge or juſtice of peace, that the party is found bankrupt, in 
order to get a warrant for his apprehenſion ; how to certify the num- 
der and value of creditors, and that the bankrupt has conformed in 
order that he may obtain his diſcharge; if the proceedings are not 
under the immediate controul and direction of the commiſſioners ; and 
indeed there is ſcarcely an authority or power given the commiſſioners 
by the bankrupt ſtatutes, that can be duly executed without the 
oceedings, It ſeems not improper to obſerve in this place that one 
"cannot be both clerk and commiſſioner to the fame commiſſion. Sel, 
Chanc. Caf. 46. that a clerk may be removed for irregularity, Sel. 
Chanc. Caf, 45. and that he may be diſcharged by the aſſignees. 7 
Vin. Abr. 117. pl. 2. 

(a) we always underſtood that every commiſſion under the broad 

feal was evidence of itſelf, See Tri. at Nifs Prius, 38. 
(4) Certificates entered of record, or true copies duly ſigned and at- 
teſted, ſhall be given in evidence in the courts of record, w_ . 

WIEWU 
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allowed and confirmed, orany other matters or things 
relating to the commiſſion, or the proceeding there- 
upon, may be entered of record; the great ſeal ſhall 
direct and order the commiſhon, depoſitions, pro- 
ceedings and certificates, or other matter or things 
to be entered of record, and in caſe of the death of 
the witneſſes proving the bankruptcy, or in caſe the 
commiſſion, depoſitions, proceedings, or other mat- 


ters or things, ſhall be loſt or miſlaid, a true copy 


of the record of the commiſſion, depoſitions, and 
proceedings, or other matters or things, ſigned and 
atteſted, as herein after mentioned, thall upon all 
occaſions be given in evidence to prove ſuch com- 
miſſion, and the bankruptcy of ſuch perſon, againſt 
whom the commiſſion is awarded, or other matters 
or things. | , Fees: B51 1 
To the end any creditor or other perſon may 
know where to ſearch and ſee whether ſuch com- 
miſſion has iſſued, and find what depoſitions have 
been taken by virtue thereof, and what proceedings 
have been thereupon, and whether the bankrupt. 
hath made affidavit or affirmation of having ob- 
tained his certificate (a) fairly, and whether ſuch 
certificate is entered of record, and all other mat- 
ters or things to be entered of record in purſuance 
of this act, the great ſeal ſhall appoint a certain pro- 
per place near the inns of court, where all and 
every the matters aforeſaid ſhall be entered of re- 
cord, where all perſons ſhall be at liberty to ſearch 
. 1 9 and 


without any further proof deemed, adjudged, and taken, to Le a full 
and effectual bar and diſcharge of and againſt any action or ſuit, which 
ſhall be commenced or brought by any creditor of the bankrupt, for 
any debt or demand contracted, due, or demandable, before the iſſuing 
of the commiſſion, unleſs any creditor of the bankrupt ſhall prove 
that the certificate was franduleatly obtained; in which caſe coſts 
ſhall be allowed to either party, as in other common caſes, Stat, f. 
Geo. 2. c. 30. ſ. 41. See fol. 250, © | | 
(e) Stat, 5 Geo, 2, c. 30, f, 10, | | 
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and ſee if the ſame are duly entered of record, and 
the great ſeal ſhall by writing under hand appoint 
a proper perſon, who ſhall by himſelf or ſuffi- 
cient deputy, to be approved by the great ſeal by 
writing under hand, enter of record the commiſ- 
ſion, depoſitions, proceeding and certificates, and 
other matters and things, and have the cuſlody of 
the entries thereof, and alſo appoint ſuch fee and 
reward, to be paid to ſuch perſon for his labour 
and pains. therein, as the great ſeal ſhall think rea- 
ſonable, not exceeding what is uſually paid in the 
like caſes ; and that the perſon to be appointed and 
his deputy ſhall continue to enter of record all and 
every the matters and things aforeſaid, and to have 
the - cuſtody of the ſame ſo long as he ſhall behave 
himſelf well, in entering the ſame of record, and 
keeping ſuch entries, and ſhall not be removed but 

order 'in writing under the hand of the great 
ſeal, on 'good and ſufficient cauſe therein ſpecified, 
and in caſe ſuch perſon ſhall die or be as aforeſaid 
removed, the great ſeal ſhall in writing under 
hand, appoint another perſon to enter the ſame 

of record, who ſhall have the cuſtody of the en- 
tries thereof, and ſhall have and receive the like 
fee and reward for his labour and pains (6) 
| Petition 


(5) Stat, 5 Geo, 2. c. 30. f, 41, 
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Petition for the tardlinent of proceedings, under com- 
—_ ons * bankrupt. 


FW To the right honourable the lord 
„high chancellor of Great Britain. 


« The humble petition of John Partridae and 
„„ Charles Dennis, aſſignees of the eſtate and 
« effects of Francis Gibbons, ei 


«© Sheweth, > IS | 

© That on or about the ” tay of May 
« 1769, a commiſſion of bankrupt was awarded 
and ifſued againſt Francis Gibbons, of, &c. and 
your petitioners were duly choſen afſignees of his 
* eſtate and effects, and the major part of the com- 
„ miſſioners in the ſaid commiſſion named and au- 
* thorized, have executed an aſſignment of the 
ce perſonal eſtate, and alſo a bargain and ſale of 
« the real eſtate of the ſaid bankrupt, to your pe» 
« titioners accordingly. | 

“That the ſaid bankrupt was ſeized of or inti- 
„ tled unto him and his heirs, of and in the N 
c of redemption, of a freehold eſtate in 
66 which has been ſold, and in order 
to compleat the ſale thereof, your petitioners are 

“ adviſed that it is proper and neceſſary, that ſeve- 
* ral parts of the proceedings under the ſaid com- 
25 5x” kg ſhould be inrolled. 


« Your bei ieee therefore moſt hum 
* bly pray your lordſhip, that the ſtyle! , 
„and title of the proceedings of the 
«© commiſſioners under the fad com- 
“ miſhon, the memorandum of the ſaid 
8 commilloners taking the uſual oath, 


15 the 
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« the depoſition of the petitioning ere. 


« ditor's debt, together with the com- 


«© nuſſioners adjudication, or declara- 
tion of the act of bankruptcy, of the 
& ſaid Francis Gibbons, and the memo. 
tc randum of the choice of your peti- 
&« tioners, to be aſſignees of the eſtate 
& and effects of the ſaid Francis Gib- 
« bons, and your petitioners acceptance 
cc of the truſt thereof, may be entered 
c of record, purſuant to the act of par- 
« liament in that caſe made and pro- 
« vided. 


ce And your petitioners ſhall ever pray, &c. 


Petition for the inrolment of the bankrupt's certiſi- 


« To the right honourable the lord 
3 &* high chancellor of Great Britain, 
“ The humble petition of Francis Gibbons, bankrupt, 


Sheweth, | 

ce That on or about the day of 
« 1768, a commiſſion of bankrupt iſſued againſt 
« your petitioner, whereupon he was duly declared 
" eee | 3 

* That your petitioner has obtained his certiſi- 
& cate, under the hands and ſeals of the major 
« part of the commiſſioners, acting in the execu- 
& tion of the ſaid commiſſion, whereby they have 
cc certified, that your petitioner hath in all things 
ec conformed himſelf to the ſeveral acts of parlia- 
& ment made, and now in force concerning bank- 
cc rupts, and four fifths in number and value - 


— © > — rey 


—— 
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« the creditors of your petitioner, who proved their 


« debts under the ſaid commiſſion, have ſigned 
« their names at the foot of the ſaid certificate, 
« teſtifying their conſent that your petitioner may 
« have ſuch allowance and benefit as are given to 
« bankrupts, and the ſame certificate hath been al- 
« lowed and confirmed by your lordſhip. _ 
« That your petitioner is deſirous, that his ſaid _ 
« certificate, ſo confirmed as aforeſaid, may be en- 
« tered of record. | | x 


« Your petitioner therefore moſt hum- 
« bly prays your lordſhip, that his ſaid 
„ certificate, together with your peti- 
4 tioner's affidavit of having obtained 
« the ſame fairly and without fraud, 
« may be entered of record, purſuant 
to the act of parliament, in that caſe. 
« made and provided, | 
e And your petitioner, &c. _., 
As the legiſlature has declared the profeſſion in- 
capable of practice, in caſe they violate any of the 
ſtamp laws, our purpoſe was here to have made the 
practiſer acquainted with the duties, to which pro- 
ceedings under commiſhons of bankrupt, are liable ; 
but upon conſidering the ſubject, we found it not 
in our power to give the reader that ſatisfaCtion ; 
we ſhall therefore, inſtead thereof, lay before him 
our reaſons for not being able to give him, ſuch a 
neceſſary information. | 3 £ 
The laws relating to the ſtamp duties, feem to 
particularize the various matters ſubjeCt to and ex- 
empt therefrom ; now proceedings, depoſitions, 
examinations, or memorandums under commiſſions 
of bankrupt, are neither exprefly charged or dif- 
charged by thoſe laws; which we 88 
| A POL the 
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the ſake of certainty and ſecurity, eſpecially under 
laws of ſuch general concernment, and ſo very pe- 
nal in _—_ inſtances, ought to have been: but 
practice totally exempts all the above proceedings. 

By theſe laws all deeds whatever are charged with 
a fingle half crown ſtamp ; now uſage exempts a 
warrant of commitment by commiſſioners of bank- 
rupts; and charges their warrant of ſeizure with 
only a zreble fix-penny ſtamp z as we conceive that 
warrant of commitment, and ſeizure, are either 
deeds, or not deeds, they therefore ought to be either 
not ſtamped at all, or ſtamped with a ſingle half. 
crown. 

Thus the certificate of the commiſſioners of con- 
tempts; of the party being found bankrupt; or of 
a creditor having proved his debt under a commil- 
ſion; are all by cuſtom totally exempted, whereas 
their certificate, that a bankrupt has conformed, is 
as conſtantly engroſſed on a freble fix-penny ſkin of 
parchment. | 


Renewed Commillions. 


If it ſhall be neceſſary to (a) renew a commil- 
fion of bankrupt, but half fees ſhall be paid for the 
ſam bo — N 
In order to obtain ſuch commiſſion, application 
muſt be made to the great ſeal, by petition to the 
following effect. 2 


cc To 


(s) Stat. 5 Geo, 2, c. 30. ſet, 45, 


Renewed Commiſſions. 3 


40 To the right honourable Charles lord 
Camden, baron of Camden Place, in 
* the county of Kent, lord high chan- 
c cellor of Great Britain. 


60 The bn petition of Charles * of, & c. a 
* creditor of Francis Gibbons, bankrupt, 


c Sheweth, 


«© That upon application of your petitioner, a 
« commiſſion of bankrupt dated the day 
« of in the year of the reign 
« of his late majeſty king George the /econd, was 
« awarded againſt Francis Gibbons, of, 45 directed 
« unto Thomas Nugent, John . eſquires, and 
. « to Champion Branfil, Richard Wood, and T homas 
f « Life, gentlemen, whereon the ſaid Francis Gib- 
« bons was declared bankrupt, and ſeveral n. 

ings had been thereon had. 
« 'That by reaſon of the death of the ſaid The- 
« mas Nugent, John F. —_— and Champion Bran- 
| * fil, the ſaid commiſſion cannot be further pro- 
0 e ceeded n without being een. 
4 % Your petitioner therefore humbly' 
„ prays your lordſhip, that the ſaid 


1 05 commiſſion may be renewed. 
5 And your petitioner ſhall ever pray, Kc. 1 
vs This petition is ingroſſed on a treble ſix-penny 


ſtamped paper, and lodged at the ſecretary of bank- 
rupt's office by the ſolicitor, and is not annexed 
las the original petition) to the commiſſion. 


Renewed 
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Renewed Commiſſion, on death of Commiſſioners, 


« George the third, by the grace of God of Great 


« 
«ce 


66 
Cc 
cc 
46 
66 
6c 
40 
46 
60 
66 
4 
4 


Britain, France, and Ireland, king, defender of 
the faith, &c. To our truſty and well-beloyed 


greeting, [here retite the original commiſſion, in fol, 
309, &c. 10 diligence and effeCt ;” then add.) 
Now foraſmuch as Charles Taue of, &c. by 
his humble petition, exhibited to our lord high 
chancellor of Great Britain, for the reaſons there- 
in contained, prayed that the ſaid commiſſion 
might be renewed, whereunto we graciouſly in- 
clining, do by theſe preſents name, aſſign, ap- 
point, conſtitute, and ordain you our ſpecial 
commiſhoners, HEREBY giving full power and 
authority unto you, four or three of you, where- 
of you the ſaid (a) | 
welt to be one, to proceed 
according to the ſtatutes, and all other ſtatutes 
in force concerning bankrupts; not only con- 
cerning the ſaid bankrupt, his body, lands, te- 
nements, freehold and cuſtomary goods, debts, 


and other things whatſoever ; but alſo concern- 


ing all other perſons, who by concealment, claim, 
or otherwiſe, do or ſhall offend touching the pre- 
miſes, or any part thereof, contrary to the true 
intent and meaning of the ſaid ſtatutes; Av 
TO Do and execute all and every thing and things 
whatſoever, as well for and towards fatisfaction 
and payment of the ſaid creditors, as towards 
and for all other intents and purpoſes, according 
to the ordinance and proviſion of the ſame ſta- 
tutes, WILLING and commanding you, four or 

| „ three 
(a) See fol. 311. in Notes, 
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« three of you, whereof you the ſaid (a) 5 
-- and to be one to pro- 
« ceed to the execution and - accompliſhment of 
« this our commiſſion, according to the true intent 
« and meaning of the ſame ſtatutes, with all dili- 
« pence and effect, as our ſpecial truſt is in you 
« repoſed. Witneſs ourſelf at Weftminfter, the 
„ A iu the year of 


« our reign.” | 3 
| | | J. Torte. 


Superſedeas. 


The petitioning creditor may agree to ſuperſede 
(3) the commiſſion, but the other creditors who 
were not petitioning ones, may (c) renew the com- 
miſſion, and revoke the /uper/edeas ; eſpecially jf it 
was within four (d) months after the granting the 
old commiſſion 3 for the old commiſſion (ſaid lord 
le) Feffries) cannot prejudice any other creditor who 
might come in; for the commiſſion is expreſsly 
granted on behalf of the petitioning creditor, and 
all other creditors, and cannot be otherwiſe, for 
the petitioning creditor is no more concerned than 
others who ſhall come in. | | 

A new commiſſion (/) ſuperſedes the old one; 
which may be done by the great ſeal, by reaſon of 


the (g) miſbehaviour of the commiſſioners; for that 
„„ 


(a) See fol. 3 11. in Notes, 

% Vern. 209. 

(c) 2 Chanc, Caf, 192. | : | 

(4) For that time is given to all creditors to come in, and if they 
might be hindered from coming in before the four months, it might 
be made a trick to cozen them, 2 Chanc, Caſ, 192, 

(e) 2 Chan, Caf. 192, | 7 


Freem. 270. pl. 298. 
00 See Pref, Diſc, iv, Note (a). 
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the party was not a trader; that no (a) debt was 
due to the petitioning creditor; that the party had 
not committed an act of bankruptcy; for that the 
commiffion was not opened until (3) fix or three 
(c) months after it iſſued; for that the bankrupt 
hath ſatisfied all his creditors, and they have given 
him a general (d) releaſe ; or it may be ſuperſeded 
for (e) other reaſons. % 2 any 

We will now, ſuppoſing a ſufficient ground for 
ſuperſeding the commiſſion, give the ſolicitor all the 
neceſſary precedents for that purpoſe. 


Petition to ſuperſede commiſſion. 


& In the matter of % To the right honour- 
Francis Gibbons, “ able the lord high 
« bankrupt. « chancellor of Great 

8 12 Britain. | 


The bumble petition of the ſaid Francis Gibbong, 
| the bankrupt, 


«© Sheweth, 

% That a commiſſion of bankrupt, under the 
« great ſeal of Great Britain, bearing date at Wejt- 
Fn the ff day of June, 1768, was 
« awarded and iſſued againſt your petitioner, upon 
“ the petition of Charles Fones of, &c. which com- 
& miſſion was directed to certain commiſſioners 
s therein ſpecially named and authorized, the ma- 


60 jor 


(a) See fol, 62, &c. 

(5) 2 Wi. Rep. 545. 

(e) Sel. Caſ. in Chanc. 46. 

(4) Ark. Rep. 145. pl. 84. 2 
(e) As if bankrupt pays the petitioning creditor his whole demand, 
in preference to his other creditors, Stat. 5 Geo, 2. c. 30. ſ. 24. 


nd, 


.« 
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« jor part of whom found and declared your peti- 
« tioner bankrupt fa). Doe 5, 
{b) Inſtead of this allegation, you may inſert the 
following one, viz. © That the ſeveral perſons 
« whoſe names are hereunto ſubſcribed, are all the 
« creditors of your petitioner, who have proved or 
« claimed any debt under the ſaid commiſſioner, 


by the certificate of the faid commiſſioners, 
« hereunto annexed, appears, and as all the 


« ſaid creditors of your petitioner are conſenting 
« that the ſaid commiſſion ſhould be ſuperſeded, 
and for that purpoſe have ſigned their conſents 
« in writing. to the prayer of this petition, at the 
foot hereof, as by affidavit alſo annexed ap- 
« pears,” „ 5 * 
c & Your petitioner therefore moſt 
| Gs * humbly prays your lordſhip 
700, 1768. © would be pleaſed to order 
“Filing the cer- © that the ſaid commiſſion of 
« tificate of the © bankrupt awarded and ifſued 
* commiſhoners, © againſt your petitioner as 
« and the affida- *© aforeſaid, be immediately ſu- 


rit, of James „ perſeded, and that a writ of 
Braune, be it as © ſuperſedeas, do forthwith iſ-⸗ 


e prayed. 


(a) H the fact be ſo, you add here, and executed an aſſignment 
© of your petitioner's eſtate and effects to Jobn Partridge and Charles 
“Dennis, and your petitioner hath finiſhed his laſt examination be- 
« fore the ſaid commiſſioners.” TE ; 5 

45) That the ſaid Charles Jones, the petitioning creditor, is the 
only creditor of your petitioner, who hath proved a debt under the 
« faid commiſſion, as by the certificate of the ſaid commiſſioners, 
* hereunto annexed appears, and as the ſaid Charles Fenes is con- 
« ſenting that the ſaid commiſſion ſhould be ſuperſeded, and for that 


* purpoſe hath ſignified his conſent in writing to the prayer of 


this petition, at the foot hereof, as by affidavit alſo annexed, ap- 
pears Ss | | 
2. Your pet. tioner therefore, &c, [as before,] 


5 | Super ſedeas . ; 
ct 1 cc ſue for that purpoſe, at Jour 


Camden, C. © petitioner's (a expence. 
« And your petitioner ſhall ever 
pray, &c.” „ 


« (b) We whoſe names are hereunder written, 
& do hereby moſt humbly teſtify and declare our 
cc conſents to the prayer of this petition, in caſe 
« your lordſhip ſhall be pleaſed to grant the ſame. 
« Witneſs our hands this | day of Juh, 
1768.“ es N | 


Certificate Ce) of the commiſſioners to the great ſeal of 


the proceedings had under the commiſſion, to ſuperſede 
the ſame. eee, 2 


In the matter of To the right honourable 
„ Francis Gibbons, „ the lord high chancellor 
“% bankrupt. «© of Great Britain. 


«© We whoſe names are hereunto ſubſcribed, be- 
“e ing the major part of the commiſſioners named 
© and authorized in and by a commiſſion of bank- 
© rupt, bearing date at Vęſtminſter, the 
cc day of June, 1768, awarded and iſſued againſt 
« Francis Gibbons, of, &c. directed to us Thomas 
& Nugent, John Fenſhave, eſquires, and Thomas Life, 
„ gentleman, together with Champion Branfil, cl- 
« quire, and Richard Wood, gentleman, do hum- 


« bly certify to your lordſhip, that we the ſe 


(Ca) If the application to ſuperſede the commiſſion be from the mil- 
behaviour of the petitioning creditor, you may pray that the ſuper- 
as be at his expence, 
(5) If there happens to be only one creditor, you fay, © I the 
« above-named Charles Jones, do, &c. [as above.] | 
(c) To be engroſſed on a treble ſix- penny ſtamped ſheet of paper. 


« part of the ſaid commiſſioners on the ſaid | 

10 $5 day of Fune, having begun to put the 
« ſaid commiſſion into execution, againſt the ſaid 
« Francis Gibbons, did find, that the ſaid Francis 
« Gibbons did, before the date and ſuing forth of the 
« ſaid commiſſion, become bankrupt within the 


intent and meaning of the ſeveral ſtatutes made, 


« and now in force, concerning bankrupts, ſome 
« or one of them, and did therefore declare the ſaid 
« Francis Gibbons, bankrupt accordingly. And we 


« the ſaid commiſſioners do further certify to your 


« lordſhip, that Charles Jones, go Partridge, John 
« Leigh, Jobn Meredith, Fames Welch, Charles Dennis, 
« George Adams, Edward Smith, Robert Bond, Charles 
« Meriton, George Welp, Jonas Strong, James Lally, 
« Daniel Goodeer, Charles Church, John Lloyd, Peter 
« Sainthull, are the only creditors of the ſaid Fran- 
cis Gibbons, who have proved debts under the ſaid 
« commiſhon. And we the ſaid commiſhoners do 
« further humbly certify to your lordſhip, that we 
% did meet purſuant to notice in the London Ga- 
« zette for that purpoſe, on the 5 


day of the ſaid month of June, for the proof of 


« debts (a), and on 200 —-- -- day of 
t the ſaid month of June, for the choice of aſ- 
« ſignees (5) of the ſaid bankrupt's eſtate and ef- 


fects, when (c) no other creditor proved or claimed 
any debt under the ſaid commiſſion, at either of 


.cc the | 


(a) © When Jobn James, James Bently, Mary Combs, &c, proved | 


* debts under the ſaid commiſſion ;** F the fat be ſo, 

(5) % When Fobn Partridge, of, &c. and Charles Dennis, of, &c, 
were duly choſen aſſignees of the eſtate and effects of your peti- 
one; — and We and 
VVV and proved 
debts under the ſaid commiſſion:“ if tbe fat beſo, | 

e) If the certificate be altered as in notes, this word © oben" 
muſt be © and” to make it ſenſe, | | 


goo Superſedeas, 
* the ſaid ſittings. Witneſs our hands this 


wy day of Juh, in the year of our 

« Lord 1768.” 1 fr 7 
Thomas Nugent, 
Joon Fenſhawe, 
homas Life, 
Memorandum of Commiſſoners ſigning the above cer. 

tificate. | 
At, &c. 


„ 


& BE IT REMEMBERED, that we whoſe names 
cc are hereunto ſubſcribed, being the major part of 
& the commiſſioners named and authorized, in and 
by a commiſſion of bankrupt awarded and iſſued, 

* and now in proſecution againſt Francis Gibbons, 
4 of, &c. met the day and year, and at the place 
« aboveſaid, and at the inſtance of all the ſaid bank- 
« rupt's creditors under the ſaid commiſſion, made 
« our certificate, and thereby certified to the right 
c honourable the lord high chancellor of Great Bri- 
« tain, that we the ſaid commiſſioners had declared 
« the faid Francis Gibbons bankrupt, and that the 
& ſaid Charles Jones, &c. [as before in petition, fol. 
c 497] were the only creditors who had proved 
& or claimed any debts under the ſaid commiſ- 
& ſion (a). Witneſs our hands this 


« day of Fuly 1768.” 5 | 
kt Thomas Nugent, 
Richard Wood, 
Tomas Life. 
 Aﬀidanit 


{a) If any other proceedings were had, you muſt fet them forth 33 
in certificate, | 5 | 


wt 


th 45 


| Superſedeas. | 501 


Affidavit of ſeeing the creditors ſign conſent at foot of 


petition to ſuperſede the commiſſion. 


« In the matter of 
« Francis Gibbons, 
« bankrupt. _ 


% James Brown of, &c. maketh oath, that he 
« this deponent did, this 


day of July, 1768, 
&« ſee Charles Jones, &c. ſign their names to a con- 
« ſent in writing, ſubſcribed to the prayer of a peti- 
« tion of the ſaid Francis Gibbons, intended to be 
« preferted to the right honourable the lord high 


chancellor of Great Britain, moſt humbly pray 
« ing, that his lordſhip would be pleaſed to order 
that the ſaid commiſſion of bankrupt might be 
« immediately ſuperſeded, and that a writ of - 


te perſedeas might forthwith iſſue for that purpoſe, 
« at the expence of the ſaid Francis Gibbons, or to 
« that effect. And this deponent further ſaith, 
that the names of the ſaid Charles Jones, &c. 
« ſigned and ſubſcribed to the ſaid conſent in wri- 
« ting, are of the reſpective proper hand-wniting 
of the ſaid Charles Fones, | 
„ Sworn, &c. James Browne. 


Writ (a) of ſuperſedeas. 


© GEORGE the third, by the grace of God, of 


* Great Britain, France, and Ireland, king, de- 


fender of the faith, and ſo forth, To our truſty OT 
4 and well-beloved Thomas Nugent, Fohn Fenſhawe, 
IOW, 7 | | 


«© Champion 


{a) This writ of ſuper ſedeas is engroſſed on parchment, and ſtamped 
with a double 124. Sie ſtamp, and alſo with a double 6d, red ſtamp, 
under the blue one. 5 a . 


— 
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« Champion Branfil, eſquires, Richard Wood and 
« Thomas Life, gentlemen, greeting: Warns 
c we. being informed that Francis Gibbons, of, &c. 
4 uſing and exerciſing the trade of merchandize, 
«« by way of bargaining, exchange, bartering, che. 
«« viſance, ſeeking his trade of living by buying 
4 and ſelling, pip become bankrupt, within the 
« ſeveral ſtatutes made againſt bankeupts, to the 

« intent to defraud and hinder Charles Jones of 
% &e. and others, his creditors, of their juſt dehts 
« and duties, to them due and owing, AND wt 
«« minding the due execution of the ſeveral ftatutes 
« made againſt bankrupts, D1D, by our commiſſion 
« under the great ſeal of Great Britain, bearing 


_ « date at Weſtminfler the day of 
« in the year of our reign, name, aſſign, 


« appoint, conſtitute, and ordain you our ſpecial 
«« commiſhoners, THEREBY giving, &c. [here re. 
e cite the original commiſſion, in fol. 309 to Di- 
e ligence and Effect,“ then add] Now foraſmuch 
cc as the ſaid Francis Gibbons the bankrupt, by his 
«« humble petition, exhibited to our lord high 
cc chancellor of Great Britain, for the reaſons there- 
ce in contained, prayed that the ſaid commiſſion 
« might be ſuperſeded, whereunto we graciouſ 
cc inclining, Do, by theſe prefents, will and com- 
ce mand you, and every of you, to ſtay and ur- 
ec ceaſe all further proceedings, upon the ſaid com- 
cc miſſion, and that you ſuperſede the ſame accord- 
e ingly, as our ſpecial truſt is in you repoſed. 
cc WIrNESs ourſelf at Weſtminſter, the | 

« day of in the year of our 
ce reign. 


J. Verte. 


When this writ is obtained, the commiſſonen 
muſt be ſerved therewith, by delivering to 2 
| En then 


Super ſedens. 803 
them a copy, and at the ſame time ſhewing them 
reſpectively, the original writ under ſeal, and then 
the proceedings are at an end; but it is uſual to 

ive notice thereof in the Gazette, by an advertiſe- 
ment to the following effect. 


De Advertiſement. 


% Whereas a commiſhon of bankrupt bearing 
date on or about the day of June, 1769, 
« was awarded and ifſued againſt Francis Gibbons, 
« of, &c. This is to give notice, that the ſaid 
« commiſhon is, under the great ſeal of Great Bri- 
« tain, ſuperſeded.” _ „55 


INDEX. 


n „ 


— 


A Chnowledgment, ſee Inrolment, Preambles, | 

As of Bankruptcy, 30.— What are, 32.—Abſenting, 41, 
Procuring willing or fraudulent arreſt, 42,—Suffering willing or 
fraudulent attachment, 47,—Making fraudulent conveyance, 48. 
— Departing from dwelling houſe, 44.—from realm, 3 5,Ef. 
caping out of priſon, 62z—Making fraudulent grant, 48.—Im.- 
priſonment for debt for two months, 5 5,—Keeping houſe, 47,— 
Member of parliament not paying debt after two months legal 
notice, 65,,-Outlawry, 43,—Paying, &c, petitioning creditor, 
63.—Obtaining other than protection of parliament, 54,Re- 
maining in foreign parts, 37.— Taking ſanQuary in privileged 
places, 42,—Yielding to priſon, 44. | 5 


Mat are not As of Bankruptcy, 


Banker's ſtopping or refuſing payment, 32.—Clandeſtine removal 
and concealment of goods, to avoid their being levied in ex- 
ecution, 31,—Giving money for notice of writ being in ſheriff's 
office, 32, 


Ad of Bankruptcy repealed, 66, —Compoſition and enlargement by 


levied bail, 68, 

Adjournment, ſee Order of Dividend, and Memorandums, 

Adminiſtratrix, ſee Depoſitions of Debts, | | 

Advertiſement in the Gazette, —Of commiſſioners, that party is de- 
clared a bankrupt, 337.— Of aſſignees for creditors to conſent to 
the commencing a ſuit in equity, to compound and arbitrate the 

matter in diſpute, 462.—-On the removal of aſſignees, 397.— 

On the choice of new aſſignees, 398,—Of ſales before the com- 
miſſioners, 454.—Of an order of dividend, 467, 468, 

Afdavits of petitioning creditor's debt, 301,—Of execution of 
letter of attorney, 357,—Of ſervice of petition, 428,—Of ſeeing 
crediters ſign conſent to commiſſioners certifying, 460, 461.— 
Of bankrupt that he obtained the conſent of his creditors to the 
commiſſioners their teſtifying his conformity, fairly and without 
fraud, 460.— By aſſignees to fairneſs of their accompts, 483.— 
Of ſeeing creditors ſign conſent to petition to ſuperſede commiſ- 
ſion, 501. p | 7 

Affirmation of Quaker's debt, 302. 

Allaauance, Bankrupt's, 279. | 


Annuitant, Memorandum of his being admitted a creditor purſuant 


to order, 468. 
Appointment of aſſignees, 173. 2 5 
Apſley's (lord chancellor) order of 14th February, 1774. 2635 con- 
ſidered, 77; cenſured 469, in Note, | 


. 
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Coveats, 283. 
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Ir nees appointed, 173,-Choſen, 174,—Removed 178, 


Aſegnee of a Bond, 98, 99. 

Aﬀeegnment, proviſional one, 332, After a proviſional one, 363.— 
Where no proviſional one has been made, 372.— To new aſſig- 
nees, the former ones being removed (at their own deſire) by 
order, and after a RY ke had 3 been 
made, 387. 5 

Attorney, depoſition of his debt. 100. 

2 to pay * 454, 25 5. 


Banker 3 mm not an act of bankruptcy, 32,—Depoſi- 
tion of his trading, 284. 

Bantrupt defined, in Introduction, who may be, as to the debt, 
74. who may not be, 68, See Peritioning Creditor. He cannot be 
capitally convicted upon the preſent bankrupt _ 427, Rees — 

His conformity, 249,—His allowance, 279. 

Bankruptcy cannot be equitable, but legal only, 1. 

Bargain and Sale, 399. 

Bills of Coſts, 378, 385. RE 

Bills of Exchange, depoſition thereon, 8 

Bond on taking out a commiſſion, 303 e thereon, 345. 

Broker, e of his trading, 28 35 9 | 


Certificate, commiſſioner's, of bankrupt's conformity, 249, | 

Certificate, that creditor hath proved a debt, in order to ſee bank= 
rupt priſoner, 330—That party is declared bankrupt, in order 
to procure warrant of judge, or juſtice of peace, to apprehend 
and commit him, 331.—0On deed inrolled, 409, 410,—That_ 
bankrupt hath conformed, 450,—Where bankrupt ſurrenders 
under order for time, 454 “Lord chancellor's fiat thereon, 461, 
Of proceedings had in order to ſuperſede commiſſion, 495, et ſeq. 8 

Chancery, inrolment of deeds therein, 407. 

Chapman, 290, 

Chief Juſtice of King s _ See Inrolment, Preambles, 

Choice of Aſſignees, 173. 


. Claims, 359. 


Clauſe quorum, in combnilicn, 311, in Note, 

Commiſſion of Bankrupt, 309 ,—Fraudulent, 305.— Joint. 1, Note (a) 
—Neorum clauſe, 311, in Note ,—Renewed, 494. 7 

Commiſſoners, liſt of, 313. | 

Commitment of Bankrupt, 202, 205, 207, 209; for not attending, 
232,—Of his wife, 238, Of others, 204, 0% 20G. 247. 

Ad 67, | b - 

2 : Comptert, 


„ 8 x. 


Compters, 414. ; et, 

Concealmert of goods not an act of bankruptcy, 31. . 
Conformity, commiſſioners their certificate of the bankrupt's, 450. 
Conſent to ſuperſede commiſſion, 498. | | 
Contingent Creditors, 108, 0 


Conveyance, making fraudulent, act of bankruptcy, 43,—of bank. 


rupt real eſtate, 182.—of bankrupt perſenal eſtate, 196. 
Country Commiſſion, 309. Note (d),—Creditors, 118. 


Creditors who may prove debts under commiſſions, —Annuitant, 96. 


125 in Note, 468,—Apprentice, 97.—Aſſignee of a bankrupt, 
97 3 of a bond, 98; of a debt, 99; of a ſhip, 131. Note (4). 


Attorney, 100,—Bail, 1c1,—By bill of exchange, ibid.—-On 


bond, 104,—Book-keeper, .105,—Builder, 106,—ColleQor of 
taxes, 109,—Companies, ibid, —Contingent creditors, 108.— 
Corporations, 107,—Country creditors, 118.—By execution, 
119.— Executor, 122.— By extent, 119,—FaQor, 122,—Foreign 
creditors, 123.—Goaler, 124— Guardian, 12 5. — By judgment, 
ibid. — Joint, 149.—Landlord, 128, ſee 125,—Legatee, 130. 
Miller, 1431,—Mortgagee, ibid, —-By note of hand, 136.— 
Packer, 138,—Pariſhioner, 138.—Partners, 138. See Joint and 
ſeparate Creditors, Pawnee, or pawnbroker, 139.—Principal, 
140.—Purchaſer of land, 126,—Relations, 140,—Sellcr of land, 
143.—Separate ' creditors, 149.—Servants, 144.—By ſtature, 
120,—Surety, 145;—Truſtee, 146, —Vendee, 147, By verdict, 
148, —Wiſe, 149, Ds | | 
Creditor petiticr.ing, ſee Petitioning Creditor, 


6 


Dealer, 290. 


Dale, impriſcnment for two months, act of bankruptcy, 55. 


See Creditor, Depofitions of Debts, Petitioning Creditors, 


Declaration of commiſſioners finding party bankrupt, 1. Note (a), 


23. | 
Depofrions of acts of bankruptcy, 2go—Departure from dwelling 
houſe, 292,—Keeping houſe, 2g0.—Lying in priſon two months, 
296.— Making a fraudulent grant, 294,—Member of parliament, 
296—Obtaining an illegal protection, 295.— Taking ſanctu- 
ary, 291. | | 
Depeſtions of debts, 339.— Of the petitioning creditor's, ibid.— 
For divers ſuns of moncy, 340.—0f Adminiſtratrix, 341—By 
aſſignee of a bankrupt, 341; of a debt, 343.— By an attorney, 
344.—0n bill of exchange, 345,—On bond, 34.5,—By country 
crecitors, 347.— On dec ce, ihid,—By an executor, 348,—By 
judgment, ibid.—By mcrtgagee, 349,—On note of hand, 350. 
By partners, 351,—-Upon a policy of inſurance, 351, 352. 
By report in Chancery, 353, | 1 
| | f Depeſitions 


n 


2888 
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Depoſition of edn; 2 * a ibid — 290,—Dealer, | 
290,—Exchan roker, '287,-FaQor, ibid, —Hofier, 288.— 
Merchant, 286 3 28 . 288,—Shoe- 
maker, 289, Taylor, ibid. | | 

Diſcharge of bankrupt, 265. 


| Dividend of bankrupt's eſtate, 27 5. | i 


' Dividends, —Notice from commiſſioners to aſſignees to make a di- 
vidend, 469.— Order of a dividend by admiſſion, 47 1.—-Diſ- 
turbing a dividend, what, 472.—Order for a further dividend, 
475,—Order for a further dividend, not by admiſſion, 477, 
Order of dividend adjourned, 480,—Order of dividend under a 
joint and ſeparate commiſſion, 481.—Liſt of debts proved un- 
der a commiſſion, with amount of each creditor's dividend on 
the the ſum ordered to be divided amongſt the creditors after 
ſuch a rate, 484.—Receipt on making dividend, 485. 

Docguets, 284. | - 

Droelling-bouſe, keeping ſame, or * therefrom, act of bank. 

| ed 37» 74. 8 g 


E. 
Eſcaping out of priſon, a of bankruptcy, 62, | 
Eſquire and Gentlemen ſynonimous, 3 10. Note TY 


| FEflare, real, of bankrupt, how to be ſold, 138 —How perſonal, 


191. 


Fee of acts of bankruptcy, 66. 


Examination of bankrupt, 202,—Of his wife, ot or aa 
239, 240,—Argument touching bankrupt's —— on his laſt 
examination, 435, et ſeq. 

Exchequer, inrollment of deeds there, 41 3. 

Exchange Broker, 5, 287. | 

Execution, creditor thereon, 119. 

Executor, creditor, 122, 348. | 

Exhibits, 170, 295. Note (a) 302. Note © 374. Note 00. 

Expences, ſee wag ; 

3 

Factor, 5, 13, 123, 287. 

Fees, ſee Inrolment. 

Fleet Priſon, 297, 322. 

Foreign Parts, remaining PRE a of bankruptcy, 37 3 
— eee 123. | 


8. 
Canet, ſee Advertiſement. 


Gentleman and Eſquire ſynonimous, 310, Note (a). 
Geal, ſee Warrants, | 


Grant, making fraudulent, a& of bankruptcy, 48. 
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| I; 


. — for debt for two months, act of bankruptcy, 5s, 

Inrolment,—The proceedings of deed inrolled in Chancery, 40. 
If in King's Bench, 408.---If in Common Pleas, 411,---If in 
the Exchequer, 413.---Of bargain and fale, 406.—-Of proced. 
ings, 435, 439.---Of bankrupt's certificate, 490. N 

Inſurances, depoſition of debt thereon, 351. 

Intereff on debts, 168. 

Interpreter of a foreign bankrupt, 434, 435. 

Joint Commiſſion, 1. Note (a), e 

Joint and ſeparate Creditors, 149. 

 treland, trading there, 43. ; | 

Judgment, depoſition of debt thereon, 348. fee 125. 

Jurat on country affidavits, 338, in Notes. ; 


; K, 
Keeping Houſe, act of bankruptcy, 37. 
4. 
Letters of attorney to vote in choice of aſſignees, 35 5. To ſign con- 
ſent 4 the commiſſioners certifying the great ſeal that the bank- 
rupt hath conformed ; and to conſent to aſſignees commencing a 


ſit in equity, and to receive dividends, 448. | 
Lifts of commiſſioners, 313.gL Of the meſſengers, 314, 


Mark, 357. Note (5). | 2 
Maſter extraordinary in Chancery, 3 58. in Notes. 
Meeting, the firfl, proceedings thereat, 315. : | 
Member of parliament not paying debts after two months notice, 
commits act of bankruptcy, 65. 
Memorandum of the qualification of the commiſſioners, 4317.---of 
their finding party bankrupt, 32 3.—of bankrupt's furrender 
327.---indorced on bankrupt's ſummons, 328---of nothing done, 
355.---of the qualification of two commiſſioners who never 
ated, 4358,---of the choice of affignees, 360, 361, 362.--of 
the adjournment of the choice, 363.---of executing aſſignment, 
and ſettling ſolicitors and meſſengers bills, 486,---of executing 
bargain and fale, 406.---of enlargement of bankrupt's time, 430. 
---of adjournment to priſon, 431.---of laſt examination, 432. 
of a foreign bankrupt's examination being interpreted, 435.---of 
bankrupt's not appearing at all, 354, 446, and no debt proved, 
355.---of commiſſioners, their certifying bankrupt's conformity, 
458,---of meeting of creditors in purſuance of 1 
| | isn 


I D E . 
aſſignees, 463.---0n ſale of an eſtate before the commiſſioners, 
464.---0f an annuitant's being admitted a creditor purſuant to or- 
der, 468,---of commiſſioners ſigning certificate of PI 
in order to ſuperſede commiſſion, 500, 

Merchant, who, 3. Note (a). 
Meſſengers, their bill of coſts, 38 5.LLiſt of them, 314. 
Months. See Impriſonment, Member . e 5 


Mutual Debts and 3 156. 


N. 


Newgate, warrant to commit bankrupt « or Aeg to, 320, „ 442. 
Netice from neo to aſſignees to make a div 4, 469, 


O. 
Oath of 3 17,---to creditors, 3 witneſſes, 3 317. 


Order for bankrupt's being examined before the commiſſioners, on 


the ſpecial circumſtances of his caſe after the 42 days, and though 

he had not ſurrendered or procured any enlargement of his time, 

422,---of a dividend by admiſſion, 471, 
las of bankrupt eſtate, 28 1. 


Outlazory act of bankruptcy, 43. 


p. 


Parliament, obtalning other proteaion than that, 20 of n 


54. 


Partners, 301, Note (b), 
Perrott's commitment, 5 thereon, n- his trial, 


222,---His warrant of commitment, 442. 


Perſonal eflate, conveyance of bankrupt, 196, 


Petitianing creditor, who may be, 77,---Creditor on 4 77.— 
Arbitration bond, 74.---Bill of coſts, 74,--- Bottomree, 76.--- 
Contingency, 7 5.---Indemnity bond, 76,---Indorſement of Note, 

69.—-Joint bond, 76.---Partnerſhip debt, 73.---Payment of pur- 

_ chaſe money, 70. Policy, of inſurance, 76. The debt of one 
creditor amounting to 100/, of two. to 1507, of more to 200/, 68, 
and the ſame being legal, 69. contracted during trade, 76. before 

act of bankruptcy, and within the ſtatute of limitation, 69. de 
ing him, act of bankruptcy, 63. 

Petitioning Creditor, who may not be, 68. Aſſignee of a bond, 69. 
Creditor after leaving off trade, 76. ---Executor of bankrupt, 70.— 
Huſband in right of wife's adminiſtration, 7 5---Plaintiff on an exe- 
cution, 75,---Bond for a commiſſion, 303. ---his petition for the 


ſame, 306,---Depoſition of his debt, 339. 


Petition for a commiſſion, 4306.---of bankrupt. for a further time, 


ee commiſſioners ill or out of the way: 416, 417.--- 
| where 
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where commiſſion iſſued illegally, 418.—-of aſſignees on behalf of 
bankrupt for time, 419.---when bankrupt abroad, 420,---for 
bankrupt being examined before the commiſſioners on ſpecial cir. 
cumſtances of his caſe, after 42 days, though he had not ſurrender. 
ed or procured any enlargement of his time, 422. by execution 
creditor to be admitted merely to oppoſe certificate, 457.— by ſe. 
parate creditor to be admitted under a joint commiſſion, 466. 
by creditor to be paid a proportionable dividend equal with credi. 

- tors already made, 473.---for the inrolment of the proceedings, 
489. for the inrolment of the commiſſioners certificate of the bank. 
rupt's conformity, 490.---for a renewed commiſſion, 493----for a 
writ of ſuperſedeas 496. 

Preamble to bankrupt proceedings, 316,---to a deed acknowledged 
in court of King's Bench, ee before chief ä at his 
chambers, 410. 

Priſon, eſcaping thereout, act of bankruptcy, 62, 7 | 

Priſoner, certificate that creditor — a debt in order to le 

ankrupt priſoner, 330. 


Proceedings, title thereto, 3 16. 
Proclamation for a bankrupt to furrender, 44 


Protection of parliament, obtaining other — that, act of 3 
54.---of bankrupt, 328,--- Argument 5 bankrupt's on his 
laſt examination, 435. 8 | 


Proviſional Aſſignment, 332. | 

Q 
Quaker, 302, Note (e) 318. Note (3). 
Nualification of commiſſioners, 315, 


Qurrum commiſſioners, 3 20. _— 
R. 


Real bankrupt eftate, how to be ſold, 188. 

Realm departing therefrom, act of bankru prey, 38. 

Receipt on paying dividend, 485. 

Refunding. 92, 93. 

Relation of acts of bankruptcy, 95. 

Remarks on Perrott's commitment, 217.---on his trial, 222. 
Removal of aſſignees, 178.---of goods not an act of bankruptcy, 31, 
Renewed Commiſſions, 492. 

Repealed acts of bankruptcy, 66, 


Report, depoſition by, 353. 
& 


Sales of bankrupts real eftate, 183. of vankrape b 198.— 
har ray thereof, 465. 
Sanflvary, — of that a of bankruptcy, 291, ſee 42, 


Seizurt 


: | EN DE -X- 
$:izure of bankrupt's eftate, 78. 

Separate Creditors, petition on behalf of, 466. 1 5 
 Scrivener, depoſition of his trading, 288. ſee 18. wy | 

' Sheri + office, giving money for notice of writ being there, not an 
act of ptey, 32. | 
Shoemaker, depoſition of his trading, 289, fee 6, | 
Sitting, the firſt proceeding thereat, 338. S 75 5 
Solicitor, againſt whom he muſt take his remedy in order to recover 
his expences of ſuing out a commiſſion, when the bankrupt's eſ- 
tate and effects are not ſufficient to diſcharge ſame, 38 1.—Bills of 
fees and diſburſements under commiſſions of bankrupt, not with- 
in ſtatute 2 Geo. 2. c. 23. for regulating attornies and ſolicitors, 
383.—Bill of coſts, 378, 5 h 


Stamp Duties, 491. | 3 : 5 ID 
Statutes, 19 Geo, 2. c. 32. conſidered and explained, 92, 93, 96. 217, 
' Summons for bankrupt's ſurrender, 78, 326,---to witneſſes, 318. 

Superſedeas, writ of, 501,---of commiſſion diſcharges bankrupt from 

felony, 427, 428. | . 

Surrender of bankrupt, 8 1. Memorandum thereof, 327, 


„ i : 
_ Taylor, depoſition of his trading, 289. ſee 6. : | 
Time, enlargement of bankrupt's, 82, Note (a). 475, 421, 430, 


454. . 
Tito the proceedings, 316. | 4 8 | 
Trader, who may be bankrupt in reſpect thereof,---Alien, 4.---Ar- | 

tificer, 5,--- Attorney at law, 12.---Baker, 6.---Banker, 5.---Bar- 

riſter, 11,---Brickmaker, 16,---Brewer, 6.---Broker,”;.---Butcher, 
16.—Buyer of a coal mine, 16.—-Carpenter, 6,---Chandler, 17. 
Chapman, 19.---Clergyman, 8.---Counſellor at law, 11. -Clo- 

thier, 6.---Cow-keeper, 6,---Dealer, 19.---Denizen, 4.---Execu- 

tor, 8.--- Exciſeman, 8.—-Factor, 5.---Feme covert ſol emerchant, 

_ 9.---Gentleman at the bar, 11.---Goldſmith, 6.—-Grocer, 19.-.- 
Ironmonger, 6,---Lawyer, 11,---Leaving off trade, 1. Note (c) 7, 
19, 20,---Lockſmith, 6,---Member of parliament, 12, 13.—-Mer- 
cer, 19,---Merchant, 3.---Millener, 6.---Nailer, ibid,---Officer of 
the army, 8, Note (d).---of the court, 8, Note (d),---Pawnbroker, 
5. Note (d), 13---Peer of the realm, 14.---Phyſician, 14.---Private 
gentleman, 14.---Public officer, 8.---Saleſman, 6,---Scrivener, 
15.---Sharer in the Stationers Company, 16,---Shoemaker, 6. 

| Shopkeeper, 17.---Smith, 6,---Smuggler, 16,---Tanner, 6,--- 
Taylor, 6.---Vintner, 6. | | 
Trade, who cannot be bankrupt in reſpect thereof,--- Adventurer in 

the royal fiſhing trade, 20.---Alehouſe-keeper, 22 5,---Bank of 

England member, 20.---Butler, 19.---Buyer of alum works, 28.-- 

of a coal-mine, 28,---Buying and ſelling of Bank-ſtock, 28. Note 
| (4).---of land, 19. Coffee- man, 28,---Commiſſioner of the navy, 
18,---Drover, 17.---Dyer, 22.---Eaſt-India Company member, 
20,---Exchequer bills circulating, 20,---Engliſh Linen Company 
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member, 1 17, 19.---Farmer, of Alum works, 28. 
Gardener, 21.---Gold-beater, 21, 22,---Goldſmith, 21 .-—-Grazier, 

17.---Guinea Company member, 20 ---Gunfounder, 22.—-Hñan- 
dicratt occupation, 21. Huſbandman, 22,---Infant, ib. -In. 
keeper, 24.---London Aſſurance member, 21.---ManufaQurers, 
22,---Receiver of Taxes, 18.---Royal Exchange Aſſurance Mem- 
ber, 20, 21,---Schoolmaſter, 24.---Sharer in a barge, in a ſhip, in a 
ſtage coach, in the Stationers Company, 21, 28, 29.---South Sea 
member, 21.---Steward to an inn of court, 19,---to the king, 19,-- 
Stock, having joint, 29.---Sutlers to the army, ib.---Truſtee, 21. 
V ictuallers, 25,---Weavers, 22----Working N 29.— 
Working Taylors, 29. 


W. 


Warrant to commit witneſſes, 3 19, 32 1. ſee 229. of ſeizure, 324. 
to commit bankrupt, 442.---to the marſhal of the King's Bench 
priſon, to bring up bankrupt priſoner, 413.---The like to the war- 
den of the Fleet, 414.---The like to Newgate, 414.---The like to 
either of the compters, ib.---The like to a ST goal, 414.— 
Perrott's warrant of commitment, 442 

Writ of 8 501. | 


